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Historica. RecistTer, 


CONTAINING 


An Impartial Relation of all Tranfactions, Foreign 
and Domeftick ; as alfo, the moft curious Weekly 
Effays, Se. 
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MHEN we changed our Quarterly Regiffer into a Monthly one, 
ye we gave our Reafons to the Publick for fo doing : But as it has 
= iN been fince fignified to us, that the Majority of our Readers have 
py kept compleat Sets of our Works, and therefore defire us to go 

on in the former Method, in order to make their Colleétion the 
more Uniform, we fhall not hefitate to comply with what the Encourage. 
ment we have received from them has given them a Riglit to demand and 
expe&t from us. Neverthelefs, to give as : general Satisfaction as pofiible, ae 
the fame Time that we go back to a Quarterly Regiffer, we thall keep to the 
fame Letter and Page which we have made Ufe of in the Monthly one ; by 
which? Means, this and each fircceeding Number, will contain juft half as 
much more as any of the former did before the Change, without augmenting 
the Price: And this we do by Way of Acknowledgement, for the: favoura- 
ble Reception our Regi/fer has fo many Years met with from the Publick, 


GREAT BRITAIN. 
Continuation of the Proceedings and Debates in the fecond Seffian of the prefens 


Parliament. 









AN our Regifer for April | tions having been likewite prefnted 









pemeves ait, we conclided Par- 
a Jiamentary Affairs with 
a Copy of the Tithe-Bill, 
, which Bill was read in 
the Houfe of Lords a firft Time, and 
ordered to be read a fecond Time on 
the 32th of May, and muny Peti- 





againft ic to that Houfe, the Petirio- 
ners were ordered to be heard by theix 
Counfel upon their fecond reading ; 
and‘it .was ordered, » that Counfek 
fhoukl alfo be admitted to be heard 
in Favour of the Bill at che fama 
Time. 

Kk Accordingly 
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Accordingly, on the 12th, the 
Bill was read a fecond Time, and the 
Counfel for and againft the Bill were 
in Part heard ; on which Occafion a 
Queftion arofe about the Proofs to be 
Jaid before the Houfe by the Counfel 
for the Bill, in Relation to the Hard- 
fhips and Perfecutions the Quakers 
had fuffered by tedious and expenfive 
Suits for Tithes in the Ecclefiaftical 
and other Courts; for the Counfel for 
the Bill having acquainted the Houfe, 
that with Refpeét to Profecutions in 
the Exchequer, they could bring pro- 
per and legal Proofs, to wit, Copies 
of the Records which had been duly 
examined, and would be proved at 
their Lordfhips Bar to be true Co- 
pies ; but with Refpeét to the Profe- 
cutions in the Ecclefiaftical Courts, 
they had, indeed, Proofs, but they 
were fuch as they could not call legal 
Proofs, becaufe it was only the Parol 
Evidence of Perfons who had been 
concerned in the Suits ; and therefore 
they muft fubmit it to their Lordfhips 
whether they would allow any fuch 
Proofs to be Jaid before them ; upon 
which there was fome Debate in the 
Houfe, and the-Queftion being at laft 
put, it was carry’d in the Negative. 

Next Day, the Counfel for and 
againit the Bill having). finithed, and 
being withdrawn, a Motion was 
made for committing the Bill, where- 
upon a very long Debate .enfued, in 
which the Arguments for the ‘Motion 
were to the Effect as follows ; 


My Lords, 

“Believe it will be admitted by 

every Lord in this Houfe with- 
out any Exception, that. Perfecurion 
of any Kind is inconfiftent with the 
Principles of Ghriftianity; am fure 
it muft. be admitted by:all, that it is 
inconfiftent with the Nature of our 
Conftitution and Government ; and it 
muft be granted, that every Sort of 
Punifhment, every Sort of Oppreflion, 

4 wo 49 





which a Man is fubjeéted to, for not 
doing that which in his Confcience 
he thinks unlawful for him to do, is 
a Sort of Perfecution. We know it 
was once eftablifhed as a fundamental 
and neceffary Article of the Chriftian 
Faith, that Tithes were due of Divine 
Right to the Church, that it wasa 
moft damnable Sin to convert them to 
any other Ufe; and that, as they 
were inter Spiritualia, every Difpute 
in Relation to them, was to be heard 
and determined by the Spiritual Courts, 
and by them only. Thefe Doétrines, 
*ris true, are now pretty much ex- 
ploded, at Jeaft in this Kingdom ; but 
ridiculous as they are, they were for 
many Years ftrenuoufly infifted on, 
and moft induftrioufly fpread ; which 
gave Occafion to that Se& of Men 
called Quakers, to eftablith it as one 
of the. Articles of their Faith, ‘That 
Tithes were abolifhed by the Chriftian 
Doétrine, and that fo far from being 
of Divine Right, it was inconfiftent 
with Chriftianity either to exaé them 
or pay them: From hence it is, that 
every Man who is truly and fincerely 
a Quaker, is in his Confcience con- 
vinced, that it is unlawful for him 
to pay Tithe. 

But unluckily for the Quakers, 
thofe who were the Patrons and chief 
Promoters of the Reformation in 
thefe Kingdoms, though they abolifhr 
ed the Doétrine, that Tirhes were 
due of Divine Right to the Church ; 
yet as the Tithe brought in a great 
Revenue, and as it was a Tax the 
People had been long accuftomed to, 
they thought it very proper and migh- 


ty convenient for them to continue 


the Tax, therefore they made them 
due by the Laws of the Land, tho’ 
they admitted they were not due by 
the Laws of the Gofpel. This, how- 
ever; was no Salve for the tender 
Confciences of the Quakers; for as 
thofé Laws madeithe Tax {till pay- 
able as Tithe, they thought they 

could 
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could not in Confcience voluntarily 
comply with what was enjoined by 
fuch Laws; and even to this Day, 
though they muft admit that Tithes 
are due by the Law of the Land, yet 
think they cannot in Confcience pay 
them, till they are compell’d by the 
Law fo todo. I confefs, this ap- 
pears to mea little whimfical ; but 
Tam not to meafire another Man’s 
Confcience by my own, nor ought I 
to opprefs him, becaufe he makes a 
Matter of Confcience of an Opinion 
which I take to be whimfical ; and 
if I ought not myfelf in fuch a Cafe 
to be guilty of Oppreffion, I am fure 
I ought to prevent another’s being 


‘guilty of ic, as fur as lies in my 


Power. 

Tithe, my Lords, is a Tax which 
is now due by the Laws of the Land, 
and muft, I believe, remain fo ; there- 
fore the "Quaker mutt pay it as well 
as every other Man fubjected to it by 
Law, nor does he defire to be abfo- 
lutely free from it ; he only defires, 
fince his Confcience will not allow 
him to pay it voluntarily and freely, 
that you would take it from him in 


the eafieft and leaft expenfive Method | 


you can : He knows that he muft pay 
the Cofts of every Suit commenced 
againft him for the Payment of that 
Tithe which is due by Law, and he 
only defires that the Cofts “of Suiz 
may be made as eafy as poflible. This 
was thought fo reafonable a Demand, 
that a Law was made in the Reign of 
King William, by which Tithes not 
exceeding 10/, in Value, were mace 
recoverable from Quakers before the 
two next Juftices of the Peace of the 
fame County, not interefted in the 
Tithe to be fo recovered ; and it was 
at that Time expected, that every 
Manin the Kingdom entitled to 
Tithes, would have taken that cafy 
Method of recovering his Tithes from 
Quakers 5 but it has fince been found 
by Experience, that fome Perfons ¢n- 





titled to Tithes, from a Spirit of Per- 
fecution and Oppreffion, for I can 
call ir nothing elfe, have had Recourfe 
to Ecclefiaftical and other expenfive 
Courts, for the Recovery of thofe 
Tithes, which they might have re- 
covered by the Sentence of two neigh- 
bouring Juftices, by which the poor 
Quaker has often been compelled to 
pay, not only what was due for Tithe, 
but ten Times more by Way of Cofts 
of Suit, to the utter Ruin of him 
and his Family. 

*Tis true, we are not furnifhed with 
all the Proofs we might have had of 
fuch Oppreffions having been commit- 
ted ; though I am convinced, if the 
Quakers had thought fuch Proofs ne- 
ceffary, or if we had allow’d them 
to lay before us the Proofs they had 
prepared, we might have been fir- 
nifh’d with a confiderable Num er s 
but fuppofe we had not one Proof of 
any fuch Oppreffions having ever been 
committed, fuppofe there had never 
been a Surmife of any fuch Opp: reffion, 
it is certain that, as the Law ftands 
at prefent, fuch Oppreffions may be 
committed ; and as it is our\Duty to 
endeavour to prevent as well as pu- 
nifh all Manner of Oppreffion, we 
ought to make fome Alteration in the 
prefent Laws relating to the Recovery 
of Tithes, efpecially confidering how 
apt fome People are to opprefs and 
perfecute thofe who dare to differ 
from them in any Opinion. When 
we are about to make or repeal any 
Law, in order to prevent a Grievance 
that may be apprehended, it is no 
Way neceffary for us to have any 
Proofs that the Grievance has been 
a&tually felt. When the Law de He- 
retico Comburendo was repealed, there 
were then no Proofs before either 
Houfe of Parliament, that a bad Ufe 
had been made of that Law > it was 
thought fufficient that a bad Ufe might 
be made of it ; and as thar was”/ap- 
parent, the Law. was there fore te 
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pealed: Even lait Seffion, when the 
Law was made for regulating the 
quartering of Soldiers at the Time of 
Eleétions, there was not the leaft Sur- 
mife of any Grievance having arifen 
from thence ; and this very Sedfion, 
when we paffed the Bill for repealing 
the Laws againft Witchcraft, there 
was not the leait Proof fo much as 
defired, that ever any old Woman had 
been burnt for a Witch. From all 
which it is plain, rhat, in Order to 
prevail with either Houfe of Parlia- 
ment to pafs or repeal any Law, it is 
fufficient to fhew that a Grievance 
may enfue, if the Law be not paffed 
or repealed. 

Now, my Lords, in the prefent 
Cafe, it is mo Perfecution or Oppref- 
fion to take from the Quaker in the 
eafieft and leaft expenfive Manner, 
thofe Tithes which are due by Law ; 
but when they can be recovered with- 
out fubjedting him to any great Ex- 
pence or Inconvenience, it is Perfe- 
cution as well as Oppreffion to fue 
for them in fuch a Way as muft ne- 
ceffarily load him with a prodigious 
Expence ; becaufe, tho’ the Plaintiff 
may, perhaps, call his Refufal Obfti- 
nacy, yet in Charity we are obliged 
to call it Confcience ; and therefore, 
we muft call that a perfecuting of 
him for Confcience Sake, which the 
Plaintiff may, perhaps, call a pu- 
nifhing of him for his Obftinacy. 
By the firft Law for making Tithes 
recoverable from Quakers before two 
neighbouring Juftices in the Country, 
a cheap and eafy Method is provided 
for the Parfon to recover thofe Wages, 
or that Maintenance which is due to 
him by Law ; and this Method has 
been found fo effeétual, that every 
svife and good natur’d Parfon in the 
Kingdom has always chofen ir, be- 
caufe he found he could thereby come 
fpeedily at his Right, without vex- 
ingand ruining bis Neighbour, the 
Quaker, by a tedious and expensive 





Suit for that which his Confcience 
would not permit him to pay, ‘till 
he was compelled by due Courfe of 
Law. But the Method by that A& 
provided, appears to be deficient’ in 
two Refpeéts ; 1ft, That ir does not 
allow any Tithes above the Value of 
10/, to be xecoverable before two 
Juftices 5 and the other, That it leaves 
to the Incumbent, or any other Per- 
fon entitled to Tithes, an Option to 
profecute for the Recovery of his 
Tithe, either in this cheap and eafy 
Method, or in the moft vexatious and 
expenfive Method he can think of, 
As to the firft of thefe Defects, it 
has been deemed, and I think it is 
evident, that two neighbouring Jufti- 
ces of the Peace are as capable to fer- 
tle and afcertain a Claim of 1004, as 
they are one of 10/. provided there 
be no Matter of Law or Right in 
Difpute ; and fince in our fupreme 
Courts, the Value of any fuch Claim 
is always fettled and afcertained by 
Juries, I cannot think but that two 
or more neighbouring Gentlemen who 
have the Honour to be in the Com- 
miffion of the Peace, are as capalde 
to fettle and afcertain fuch a Claim, 
as any twelve Tradefinen or Farmers 
in the Country ; for this Reafon, all 
Tithes due from Quakers, have fince 
heen made recoverable before the Ju- 
{tices of Peace : But as to the other 
Defect, it ftands as yer unremedied, 
and I mutt call it an intolerable one ; 
for to leave to every Incumbent, or 
other Perfon entitled to Tithes, an 
Option to profecute in the moft vexa- 
tious and expenfive Way, whenever 
he pleafes, is the fame with giving 
him a Power to opprefs or perfecute 
his Neighbour when he has a Mind : 
When this Power is made Ufe of 
againft a Neighbour who is not a 
Quaker, it muft even then be call’d 
Oppreflion; when it is made Ufe of 
againft a Neighbour who is a confcien- 
cious Quaker, it is downright Perfe- 

cution ; 
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cution ; and therefore I mnft fay, that 
Tam furprized to find, that chis laft 
Defeét has not been xemedy’d long 
before this Time: I muft fay, we 
axe extremely obliged to the People 
called Quakers, for making us obferye 
a Defect in our Laws, which, perhaps 
has occafion’d, but certainly may oc- 
cafion a great deal of Oppreffion and 
Perfecution; and now that it has 
been laid before you, I cannot doubr 
bur that your Lordfhips will unani- 
moufly concur in contriving fome 
Method for remedying the fame. 

The Scope and Defign of the Bill 
now before us, is for remedying both 
this laft Defe& in the moft effectual 
and fafe Method that can be thought 
of; and for obliging all Men enticled 
to Tithes for the future, to take rhac 
Method of recovering them, which 
every wife and good-natur’d Man has 
taken ever fince ic was eftablifhed. I 
do not know, my Lords, but the 
Bill as it ftands at prefent, may have 
Occafion for fomeAmendments , what- 
ever Amendments it may ftand in 
need of, will beft appear in the Com- 
mittee ; and confidering that we fhall 
there have the Affiftance of the Re- 
verend Bench, as well as the two 
Jearned Lords whom we have now 
the Happinefs to have amongft us, I 
am convinced we may be able to make 
fuch Amendments in the Committee, 
as will render the Bill as effectual 
and perfeét as the Defign of ir is ne- 
ceffary and Chriftian. For this Rea- 
fon, I fhall not now trouble your 
Lordfhips with any of thofe Amend- 
ments I may think neceffary, but 
fhall only move for the Bill’s being 
committed, 


To this it was anfiver’d, viz. 
My Lords, 
HETHER the Tithes pay- 


vo able to’ the Church be of 
Divine Right or no, is a Queftion, 





which cannot any Way be bronghe 
into the Difpute now before us ; but 
as there is at prefent among us a Set 
of Men who pretend to make it a 
Cafe of Confcience, that they oughr 
not to.pay Tithes, and as it has been 
faid that the Divine Right of Tithes 
was once ftrongly infifted on, and 
confequently that they ought nor to 
be fwed for in any Court but the Spi- 
ritual Court, I may, I think, fip- 
pofe a Set of Men who made ita 
Cafe of Confcience not to fue for their 
Tithes in any Courts bur the Eccle- 
fiaftical: Now, if there were any 
fuch fer of Men amongft us, I fhould 
be glad to know how we fhould ma- 
nage between the render Confeience 
of the Quakers of one Side, and the 
tender Confcience of thefe Divine 
Right Men on the other ; for I mult 
think, that it would be as great Pere 
fecution to take from a Man all Means 
of recovering his Property, except 
that which he pretended he could nor 
in Confcience make Ufe of ; as it 
would be to leave to a Man a Free- 
com of fuing in that Way which he 
might think moft effeétual for reco- 
vering his Property from another, 
who pretended that he could not in 
Confeience part with it, ‘rill com- 
pelled by due Courfe of Law. Ido 
not know, but fome of thofe who 
are now for fhewing fo great a Re- 
gard to. the render Confcience of the 
Quakers, would be very apt to call 
the pretended Confcience of rhefe Di- 
vine Right Men a moft ridiculous 
Obftinacy: They would probably 
fay, that if thefe Men hada Mind 
to remain fo obftinate as not to fue 
for their Property in that Method 
which the Law prefcribed, they de- 
ferved ro lofe it; and indeed I fhould 
be very apt to join in the fame Opl- 
nion. 

I am for Liberty of Confeience as 
much as any Lord in this Houfe, I 
fhall alivays be againit perfecuting or 


oppreffing 
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Oppreffing any Man either in his Per- 
fon or Property, on Account of any 
Difpute or Opinion in which Con- 
fcience can have a Concern ; but Con- 
fcience can have no Concern in any 
Thing but Matters of Faith or Reli- 
gistisWorfhip: It can never be brought 
in Juftification of an immoral Aétion, 
and much lefs can it be pretended in 
any Affair that relates only to Pro- 
perty. If Confcience could have any 
Thing to do in the Cafe now before 
us, I am fure it is fo far from being 
with the Quakers, that it is directly 
againft them. No Man will now 
pretend, at leaft in this Kingdom, 
that Tithes are due of Divine Right 
to the Church; but no Man can 
doult of their being due by Law to 
the Perfon who has got a Right to 
them. The Incumbent has generally 
by Law a Right to the Tithes with- 
in his Parifh ; he has as much a Pro- 
perty in them, as ary Man in the 
Parifh has to the Eftate he enjoys ; 
and if a Quaker be in Poffeffion of 
that which is by Law the Property 
of the Incumbent, he is certainly in 
Confcience bound to deliver it to the 
right Owner ; and if he refufes, the 
Proprietor ought to be Jeft at Liberty 
to fue for his Property fo with-held, 
not only in that Manner which may 
be moft effeétual for recovering it 
upon that Occafion, but in that Mah- 
ner which may be moft effeétual for 
preventing his being put to the like 
Trouble on any other : For it muft 
always be a Trouble to a Man to be 
obliged to fue for his Property ; and 
we know that upon fuch Occafions, 
befides the Trouble, a Man is gene- 
rally put to a greater Expence than 
he recovers by any Cofts of Suit rhat 
can be'given him. This is fo true, 
that moft Men chufe rather to give up 
a fmall. Demand, than to be at the 
Pains and the Expence of fiting for it ; 
and this is fo well known to thofe 
from whom fuch Demands are due, 





that nothing but the great Expence 
they may be put to, prevents their 
ftanding the Suit ; which Terror 
would be entirely removed from th 
Quakers, if this Bill fhould pafs into 
a Law ; from whence we may con- 
clude, that no one of them would 
pay the leaft Tithe without a Law- 
Suit ; and what a terrible Thing 
would it be, to oblige every Incum- 
bent in England to dance after the 
Juftices of the Peace, and perhaps to 
the next Affizes, for every little 
Claim of Tithe he might have upon 
the Quakers within his Parifh ; nay, . 
I do not know but this Privilege of 
vexing and perplexing the Incumbent 
with Impunity, in Order to make 
him give up his juft Demand, would 
make moft of his Parifh turn Qua- 
kers ; for though a proper Indulgence 
onght to be granted to Diffenters of 
all Denominations, yet it is certainly 
dangerous, and inconfiftent with all 
the Maxims of true Polity, to grant 
to any of them a Privilege or Ad- 
vantage which is not enjoyed by thofe 
of the Eftablifhed Church. 

As all Pretences to a Divine Right 
with refpeét to Tithes are now given 
up, as no Man ever pretends to de- 
mand them, or fue for them, by Vir- 
tue of any Divine Right, they are to 
be looked on as a Tax or a Rent due 
to thofe who have got or purchafed 
the Right to them ; and for a Man 
to pretend that his Confcience will 
not allow him to pay a Tax or a Rent 
which is eftablifhed by the Laws of 
Htis Country, is, in my Opinion, a 
moft ridiculous Pretence ; but it is ftilf 
more ridiculous for a Man to pretend 
that his Confcience will not allow him 
to pay fuch a Tax, and yet apply to 
Parliament for a new Method, or for 
any Method, of compelling kim to 
pay fuch a Tax. It is a Sort of Jug- 
gle, ‘a Sort of playing with Con- 
ference, which ought not to be coun- 
tenanced by the Legiflative Power of 
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any Kingdom. The Scruples of a 
tender Gonfcience will always, I 
hope, be greatly regarded by this 
Houfe, when they are founded upon 
any Thing of a religious Nature; 
but to with-hold from a Man his 
Property, to refnfe paying a Tax or 
a Rent eftablithed by the Laws of the 
Kingdom, and to pretend a Scruple 
of Confeience for fo doing, is what 
can have no Foundation in Religion. 
If the Nonjurers fhould pretend they 
could not in Confcience pay Taxes to 
this Government, they might perhaps 
be as fincere in that Scruple of Con- 
{cience, as the Quakers are in the 
Scruple of Confcience they pretend 
with Refpeé&t to the Payment of 
Tithes; and as Governments have 
been faid to be Fure Divino as well 
as Tithes, they might claim the fame 
Pretence for making it a Scruple of 
Confcience ; bur. fuch a pretended 
Scruple of Confcience would be fo far 
from deferving any Countenance or 
Indulgence from this Houfe, that ir 
ought, and certainly would be look- 
ed on as feditious ; and therefore an 
Application from them for an eafy 
and cheap Method of compelling them 
to pay thofe Taxes, which they pre- 
tended they could not in Confcience 
pay voluntarily and freely, would 
certainly be treated with the utmoft 
Contempt. Yer in this Cafe the Con- 
{fcience ‘of the Nonjurors feems to 
have a greater Concern than the Qua- 
kers can pretend to with Refpeét to 
Tithes ; for our Taxes are exaéted 
from every Man as legally impofed 
and juftly due, which no Man can 
admit who does not aknowledge the 
Government, whereas Tithes are ne- 
ver pretended to be exacted as due 
by Divine Right, they are exadted as 
due by -the Law of the Land only, 
which is what no Quaker pretends to 
deny. . 

That two Country Juftices are as 
capable of fettling and afcertaining a 


‘ 





Claim of yoo/, as they are one of 
104 may perhaps be granted, and 
that two or more Gentlemen, who 
have the Honour to be in the Com- 
miffion of Peace, may be as capable 
to fetcle and afcertain fuch a Claim as 
any twelve Tradefmen or Farmers 
in the Country, may likewife be true ; 
but this Argument will operate much 
further than is now defigned ; for the 
fame Argument may be made Ufe of 
for taking from the King’s Courts, 
and transferring to the Juitices of rhe 
Peace, the Cognizance of every Caufe 
where no Marrer of Law or Right is 
concerned, which none of your Lord- 
fhips would, I believe, agree co. It 
is no Reflection upon the Juftices of 
Peace in general, or upon any Juftice 
of Peace in Exgland in particular, to 
fay, that there is more Reafon to fuf- 
pect them of Partiality, than there 
is to fufpect the Judges of the fa- 
preme Courts of Equity or Law. Men 
are naturally partial in Cafes where 
their Friends, their Relations, or 
even chofe of their intimate Acquain- 
tance, are concerned ; This is a Weak~ 
nefs incident to human Nature, a 
Weaknefs fo well known to the Le- 
giflature of this Kingdom, that we 
have an exprefs Act of Parliamene 
for preventing any Man’s being a 
Juftice of Affize in the County where 
he was. born, or doth inhabit; for 
this Reafon Care has always been ta- 
ken by our Laws, to give a Cagni- 
zance to Juftices of Peace of {mall 
Caufes only ; becaufe in them it can- 
not be fuppofed that Perfons are often 
concerned who may be relared to, or 
acquainted with any of thofe Gentle- 
men who have the Honour to be in 
the Commiffion of the Peace; and 
the Solicitations, which are of Jate 
too much countenanced by fome Ju- 
ftices, can give no great Encourage- 
ment to the Legiflature, to extend 
their Jurifdiction. We onght to con- 
fider that every Tithe is a Rent an- 
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nually coming due, and as the Derer- 
Minarion with Refpect to the Rent of 
one Year, may be looked on as fome 
Sort of Precedent or Rule for deter- 
mining the Value of that Rent in 
every fucceeding Year, the Value of 
the Caufe or Suit is to be computed 
from the Price that Rent might be 
fold for; therefore as Tirhes are ge- 
nerally fold for thirty Years Purchafe, 
the Value of a Suit for a Tithe of 
202 Value, is to be computed at 
300 /. fo that if the two Juttices the 
Incumbent applies to fhould deal par- 
tially, and give him but 5 / inftead: 
of tof, the Damage they do him 
muft be computed at rso/. for tho’ 
he fhoukl in the next fucceeding Year, 
get a new Decree for 10/, for that fue- 
ceeding Year, this new Decree may 
in a great Meafure repair, but does 
not leffen the Damage that was done 
him by the firft; and therefore, tho’ 
Tithes of any Value due by Quakers 
may now be recovered before the Ju- 
ftices ; yet I muft think it would be 
very wrong to confine che Incumbent 
to that Merhod only. 

*Tis truce, my Lords, that in our 
fupreme Courts, when the Quantum 
or Value of the Tithe demanded 
comes in Queftion, that Quantum or 
Value is generally fettled or afcer- 
tained by the Verdict of a Jury ; and 
if the Jurymen were under no Di- 
rection, nor could have any Affiftance 
from the Court, two or more Juftices 
might perhaps be as capable to fettle 
and afcertain that Quantum or Value, 
as a Dozen of Jurymen ; but as the 
Jarymen always’ have the Affiftance 
of the Court in the Examination of 
the Witheffes, and generally take the 
Direction of the Court with Refpect 
to what inay or may not be deemed a 
proper and full Proof, and as the 
Jurymen are feldom known, or can 
be foliciced and influenced by either 
Party, I fhall always think my Pio- 
perty more fecure when tricd in a 





proper and legal Manner by a Jury, 
than when I am fubjeéted to the ar- 
bitrary Decifion of any Number of 
Juftices of the Peace; and I believe 
every Man in Englamd is of the 
fame Opinion, It has always been 
reckoned that our Method of Trial 
by Jury is the great Barrier and the 
chief Safe-guard for the Properties of 
the People of England ; and .why 
we fhould ar once deprive all the 
Clergy of the eftablifhed Church of 
that Barrier and Safe-gnard, with 
Refpect to a great Part of their Pro- 
perties, ET can fee no Reafon ; I mut 
confefs the very Attempt appears to 
me in a moft extraordinary Light ; 
efpecially when I confider that we 
owe the Prefervation of our Liberties 
as well as Properties, in a great Mea- 
fare, to the noble Stand made by 
them again{ft the Incroachments that 
were made upon both immediately 
before the Revolution ; from whence 
they have, I think, the ftrongeft 
Reafons to expect, that no Safe-guard 
for their Properties will be taken a- 
way by that Government, which 
chiefly owes its Eftablifhment to 
their Behaviour, at a Time when the 
Properties of all but theméelves were 
in Danger; for, by a flavith Com- 
pliance at that Time, I believe it 
will be granted they might have in- 
creafed, inftead of diminifhed, the 
Property of the Church in this King- 
dom. 

To alter the known Laws of the 
Kingdom, or the ancient Methods of 
Proceeding in our Courts of Judica- 
tare, I fhall alwayslook upon asa moft 
dangerous Experiment, and therefore 
I fhall never give my Confent to any 
fach Alteration, for the Sake only of 
a Poffibilicy, thar fome ill: Ufe may 
be made of the Laws as they ‘then 
ftand. In fuch Cafes, I fhall always 
think it neceffary to fee from the 
moft clear and evident Proofs, that 
fome bad Ufe of them has been made, 
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that fome Grievance has been gene- 
rally and fenfibly felc; and as the 
Laws now in being, and the Me- 
thods of proceeding for the Recovery 
of Tithes, have been for a long Time 
eftablithed, I fhall never give my 
Confent to any Alteration, and much 
lefs to fuch a thorough Alteration, or 
rather Subverfion, as is propofed by 
the Bill now before us, withour a 
full Proof that great Inconveniencies 
have arifen from the Laws and Me- 
thods of proceeding as they ftand at 
prefent.. This I think is abfolutely 
neceffaty upon all fuch Occafions, but 
more efpecially in the prefent, where 
the private Property of fo great and 
confiderable a Part of our People is 
highly concerned : This the Quakers 
might eafily have forefeen would be 
wanted ; and the Queftion that arofe 
about it in che other Houfe, ought to 
have been a Warning to them to pro- 
vide for it, in Cafe it fhould come to 
be wanted in this; for though the 
Queftion was carried in the other 
Houfe againft the Necefliry of having 
any fuch Proofs laid before them, it 
was not from thence to be concluded 
that this. Houfe would be of the 
fame Opinion: In a Cafe of fuch a 
high Nature it was ridiculous to 
imagine that we would admit of any 
parol. Evidence ; for if we had, it is 
certain we could from fich Evidence 
have heard only the Tattles and Ob- 
fervations of Attorneys and Lawyers 
Clerks, we could nor have made any 
Judgment of the Vexarioufnels of the 
Proceedings, nor could we have 
judged whether the Delays and Ex- 
pences, had been owing to the perfe- 
cuting Spirit, as it is called, of the 
Plaintiff, or to the Litigioufnefs of 
the Defendant ; of this we can form 
no Judgment but from aurhentick Re- 
cords; and therefore thofe who in- 
ended or expected the Bill fhould 
pafs, ought to have had them prepa- 
wed and ready to lay before us.. 





I mnft take Notice, that the’ Bill 
for regulating the Quartering of Sol- 
diers at the Time of Eleétions, was 
not an Alceration of .any of our 
known Laws, nor of any of_owr an- 
cient Forms of Proceeding ; on the 
contrary, it was not fo much as a 
new Law: It was only a Declarato- 
ry Act, for declaring and enforcing 
that which was before the Law of 
the Land; and therefore rhere was 
no Neceflity or Occafion for any 
Proof, or indeed for any Surmife, 
that a Breach had been made of that 
which was before the Common Law 
of the Kingdom, Bur with Refpeé& 
to the Repeal. of the A& de Heretico 
Comburendo, or of that for the burn- 
ing of Witches, I am furprized to 
hear the Repeal of either mentioned 
upon this Occafion ; for furely it is 
neither fo ridiculous, nor {6 cruel, 
for a-Clergyman to fue a Quaker in 
the King’s Courts, or even in the Ec« 
clefiaftical Courts for his Tithes, as 
ic would -be to burn a Quaker or a 
Heretick, or an old Woman for deal- 
ing with the Devil. Thefe were two 
Laws which never could be uféd 
without being abufed, nor could the 
private Property of any Man in the 
Kingdom be injured by the Repeal 
of either of chem : Whereas the Merhod 








of fuing for the Recovery of Tirhes in 
the King’s Courts, or even in rhe Eccle- 
fiaftical Courts, may not only be ufed 


without being abufed, bur often be- 
comes neceffary, Lecaufe the: Tithes 
fo fued for cannot be recovered in 
any other Way; and the Repeal of 
all thofe Laws by which thofe Me- 
thods of fuing are eftablifhed, is a 
Repeal by which the Property of a 
very great Number of our moft ufe- 
ful Subjects may be injured. 

‘To imagine thar we can contrive 
and prefcribe an cteétual Method for 
recovering. any Sort of Property, 
which cannot poffibly be oppreffively 
and vexationfly uled, is an Imagini 
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tion in which I am afraid, we fhall 
always find ourfelves difappoizired. 
We may, indeed, take away all effec- 
tual Methods, and Jeave ir entirely 
so the Juftice and good Will of the 
Debtor, whether he will pay what 
he owes, or of the Perfon who has 
got the Poffeflion of another’s Pro- 
perty, whether he will reftore or 
no, which feems to be the Intention 
of the Bill now under our Confide- 
ration; but it is impoffible to pre- 
feribe by Law an effeétual Method 
which may not fomerimes be vexa- 
tioufly, or even oppreflively ufed: Ir 
is the Bufinefs of the Courts of Judi- 
cature to prevent Oppreffion and 
Vexation as much as they can, and 
they do always punifh it when dif- 
covered, by Joading the oppreffive or 
vexations Party with Cofts. When 
the Cofts of any Suit run high, we 
are not always to afcribe it to the 
Oppreffion or Vexation of the Plain- 
tiff; on the contrary, the Cofts of 
Suit are generally inhanced by the 
Obftinacy and Litigioufnefs of rhe 
Defendant. There is no Suir can be 
¢ommenced for fettling the Quantum 
or Value only of Tithes, where the 
Cofts can amount to a very great 
Sum, unlefs they are inhanced by the 
Litigioufnefs of the Defendant ; and 
jin Suits for Tithes, as well as in al] 
Suits for other Demands, the Defen- 
dant may prevent his being loaded 
with any future Cofts, by configning 
what is due ; for if the Plaintiff can 
prove no greater Sum due than what 
was fo configned, he can recover 
none of thofe Cofts he has put him- 
felf to by his own Litigioufnefs. It 
is generally therefore-rhe Perverienefs 
or the Negleét of the Defendant that 
inhances the Cofts of Suit ; and not- 
withftanding all the Clamours raifed 
about the exceffive Cofts Quakers 
have been loaded with, I believe, if 
we were to examine the Records, we 
fhonid find imoft of thefe exceffive 
Cofts owing to the fame Canfp. . 





As the Laws ftand at prefent, the 
Incumbent has feveral Ways for reco- 
vering his Property. he may fue 
in the Ecclefiattical Court, or he may 
recover by filing a Bill in the Ex. 
chequer, or he may bring his Aétion 
upon the Statute, or laitly, he may 
bring his Complaint before the Ju- 
ftices of Peace, if his Claim be un- 
der 405. or for any Sum due by a 
Quaker : Now to take from him all 
thefe Remedies but the laft, which 
is the moft ineffeftual, I take to be 
fuch an Ineroachment upon his Pro- 
perty, that I cannot agree to it, 
without fome other and ftronger Reas 
fon, than the meer Poflibility that he 
may make a bad Ufe of the other 
Remedies provided for him by Law ; 
efpecially confidering that it feems to 
me evident, that no bad Ufe has been 
hitherto made of thofe other Reme- 
dies; for if we confider the Multi- 
tude of Quakers that are in this King- 
dom, the Obftinacy wherewith they 
refufe to make any voluntary Pay- 
ment of Tithe, and the natural Par- 
tiality which every Juitice of the 
Peace muft have againft Tithes, it is 
furprizing to me that fo few Inftances 
can be brought in a Courfe of forty 
Years, of any Suit in the Ecclefiafti- 
cal or Superior Courts for thofe 
Tithes, which might have been re- 
covered before the Juftices of Peace ; 
and if we were to examine into the 
Reafons for bringing any fuch Suits 
into the Ecclefiaftical Cour, we 
Should probably tind they no Way 
proceeded from: a Spirit of Perfecu- 
tion, but from an Impoffibility of re- 
covering before the Juftices, or per- 
haps from the preceding Behaviour of 
the Quaker; for if an Incumbent 
fhould endeavour to recover his Tithe 
from a Quaker by a Complaint to the 
Juftices of Peace, and fhould there, 
by the Solicitation and Management 
of the Quaker, meet with Injuftice 
and Partialiry, he might — 
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for that Time acquicfce in the par- 
tial Determination of the Juftices , 
buc it would be « good Reafon for 
him to profecute rhe next Claim he 
might have upon that Quaker, in the 
Ecclefiaftical, or in fome of his Ma- 
jefty’s Courts in Weftminfler-hall. 

This, the Quakers know the In- 
cumbent may do as the Laws ftand art 
prefent, and this prevents their ma. 
king Ufe of any Solicitation or other 
unfair Means for influencing the De- 
termination of the Juftices of the 
Peace in the Country ; but if * you 
take away this Option from the In- 
cumbent, if you leave no other Re- 
medy for recovering his Right but a 
Complaint to the next Juftices, and 
never allow him to enter the King’s 
Courts, till he has pafied this new 
Turnpike of the Law, we may then 
expect that the Quakers will ufe all 
poftible Means, both with the Juftices 
and the Witneffes, for defeating, or 
at leaft diminifhing, the moit juit 
Demand that can be fer up by the In- 
eumbent; and confidering that borh 
his Judges and his Witneffes mutt al- 
ways Le Perfons who are chemfelves 
liable to Tirhes, it is Iam afraid roo 
much to be apprehended, that the 
Judges, the Witneffes, and the De- 
fendant, will combine together in 
bringing the Complainant’s Demand 
low as common Decency will admit 
of: Nor can this Partialiry be reme- 
died or redreffed by the Judges of 
Affize ; for the Witneffes will chere 
fupport and confirm what they have 
before fworn to before the Juftices of 
Peace; and the Judges of Aifize, will 
often find the Evidence fo contradic- 
tory, that they will be at a great 
Lofs how to determine, or which 
Side to believe, being deprived of 
that Method of trying the Faéts in 
Queftion by the Verdict of a Jury, 
which is the Method our Courts of 
Equity always have Recourfe to, 
when they find Witneffes fwearing in 
fat Contraction oue to another, 





I fhall always be for leffening the 
Expences of Law Suits as much as 
poflible, and for making che Recovery 
of Property as eafy and expeditious 
as the Nature of fuch Suits can admic 
of: For rhis Reafon, if the Bill now 
before us had anfwered the Title, I 
fhould have readily agreed co irs be- 
ing committed ; but it is fo far from 
anfwering the Tirle, that ic will, in 
my Opinion, render precarious the 
Property both of Clergymen and 
Quakers; and it is really one of the 
moft incorreét and confufed Bills thar 
was ever, I believe, fent up to this 
Houfe. The King’s Cours, and all 
other Courts, are to be for ever ex- 
cluded taking any Cognizance of the 
Value of Tithes due by Quakers, and 
a new Sort of Jurifdiétion with Re- 
fpeét to them is to be given to Jus 
ftices of Peace; but the Words by 
which this Jurifdiction is to be given 
are very extraordinary, chefe Juftices 
are neither to order or decree as 
Judges, nor are they to award as Ar- 
biters, but they are to adjudge, and 
yet there are no proper Powers given 
them for difcovering what they are 
to adjudge; for if the Quaker 
fhould refufe or negleét to appear, 
what are the Juftices in thar Caf to 
adjudge ? Are they to adjudge whar- 
ever may be fuggeited to be due by 
the Complainant, or are they co ad- 
judge only what he is able to prove? 
If they are to adjudge according to 
the Suggeftion of the Plainriff, the 
Quakers will be in a moft-dangerous 
Situation ; for they may often have a 
Diftrefs brought upon their Goods for 
a great deal more than is due, with- 
out their being apprifed of a Com- 
plaine’s having ever been made againft 
them; and if the Juftices are to ad- 
judge only according to the Proof 
that may be brought by the Com- 
plainant, ic may often be impoflible 
for him to prove his juft Demand by 
any Witnels, nor can he, throngh 
Lila the 
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the Defendant’s Contumacy, prove it 
by the Oath or Confeffion of .the 
Party ; yet in this Cafe the Adjudi- 
cation made by the Juftices is by this 
Claufe in the Bill to be abfolutely 
final and conclufive to all Parties ; 
Indeed by a following Claufe, there 
is an unlimited and full Power given 
to any Perfon thinking himfelf ag- 
grieved by any Determination of the 
Juftices to appeal from the fame unto 
the Judges of Aflize, and which of 
thefe Claufes is to be of the greateft 
Authority I do not know, for they 
are certainly inconfiftent with one 
another. 

As the Incumbent has but one 
tenth, and the Farmer nine tenths of 
the Crop upon the Ground, the Com- 
mon Law, and all our Sratutes till 
this prefent Time, have moft juitly 
left the Care and the Management of 
the Whole to the Farmer ; he may 
remove his Crop whenever he pleafes, 
providing he leaves upon the Ground 
one tenth for the Incumbent, and the 
Incumbent is to carry away his Tenth 
in a convenient Time; - but by the 
Bill now before us, the whole Crop 
muft depend very much upon the 
Care of the Incumbent or his Tithing- 
man; for the Farmer being a Qua- 
ker, his Confcience will not allow 
him, as is pretended, - to fet our the 
Tithe, and therefore he muft leave 
his whole Crop upon the Ground ’till 
the Incumbent or his Tithing-man 
pleafes to come and fer it out for him, 
otherways he muft forfeit the double 
Value; fo that in this unfettled Cli- 
mate he may often lofe his whole 
Crop, in waiting for the Incumbent’s 
Tithing-man. But if . the Quaker’s 
Confcience fhould prompe him to 
difobey this new Law as well as the 
former ; Jet us confider what Condi- 
tion-the Incumbent will then be in ; 
he cannot file his Bill in the Exche- 
quer for a Difcovery as he might for- 


merly have done, he can only bring 





his Aétion for the donble Value; and 
if he can bring no Proof of the Va- 
Jue of the Tithe taken away, which 
is often the Cafe, how can he reco- 
ver the double Value? If he chufes 
to bring his Complaint before two Ju- 
{tices of the Peace, his Cafe will be 
the fame, the Quaker will not appear 
to be examined, and as the Incum- 
bent can bring no Proof of the Tithe 
taken away, the Juftices can make no 
Adjudication. 

T muft likewife take Notice, that 
this Tithing-man, this new Judge 
that is by this Claufe to be appointed, 
feems to be invefted with a very ar- 
bitrary Sort of Power, and may not 
oply be a Tirhe-gatherer but a Tax- 
gatherer both upon the Quaker and 
the Incumbent ; for he is made liable 
to. no Controul, nor to any Punifh- 
ment, in Cafe he fhould deal unjuftly 
or unequally in ferring out the Qua- 
ker’s Tithe ; fo that he may firft in- 
duce the Incumbenr to give him a 
Fee, by promifing to take fpecial 
Care of his Intereft in fetting out the 
Tithe, and then he may compel the 
Quaker to give him another Fee, by 
threarning that if he does not, he will 
take fuch a Method of fetting out the 
Tithe as fhall be very much to his 
Difadvantage: Such a Threatning 
muft certainly be of great Weight 
with the Quaker, becaufe if he fhould 
remove any Part of the Tithe fo un- 
equally fet out by the Tithing-man, 
he is made liable to an Aétion, I be- 
lieve, for double the Value of the 
whole Tithe; and an Cafe of fuch In- 
juftice committed by the Tithing- 
man, there is no Redrefs provided by 
this or any other Clanfe in the Bill. 
Let us confider, that this Tiching- 
man mutt generally be a Man of low 
Circumftances, and perhaps of as low 
a Character; and Jet us'confider how 
apt fuch Men are to make Ufe of any 
Power they are invefted with, for 
raifing Perquifites to themifelves, 
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efpecially where no Fee or proper 
Reward for their Service is appointed 
by Law; which I muft take to be 
another Defeét in the Bill ; for the 
Tithing-man ought certainly to be 
paid for ‘his Trouble ; and fince the 
employing of any fuch Man is en- 
tirely owing to the Quaker’s Scruple 
of Confcience, as it is called, I can- 
not think it reafonable that the In- 
cumbent fhould be obliged to pay for 
the Quaker’s Scruples ; yet this is the 
Cafe as the Bill ftands at prefent; for 
as the Tithing-man is to be appointed 
and employed by the Incumbent, the 
Incumbent muft certainly pay him 
for his Trouble. 

This fhews how dangerous it is to 
alter the eftablifhed Laws of a Coun- 
try, how difficult it is to form any 
new Law. which may not expofe fome 
Men to great Hardfhips and Inconve- 
niencies. I could point out many 
other Imperfections in the Bill now 
before us : There is not any effectual 
Method prefcribed for compelling 
Witneffes to appear either before the 
Juftices of the Peace or rhe Judges of 
Affize; for as the Witneffes may of- 
ten be fuch as have neither Goods nor 
Chattels, a Diftrefs will fignify no- 
thing, and there is no Provifion 
made for the Imprifonment of their 
Perfons, or for fubjeéting them to 
any other Punifhment in Cafe of Con- 
tempt : But I need not enter further 
into Particulars; the Bill is not only 
defeétive in every Paragraph, but the 
whole Scheme of it is wrong ; 
which, I believe, proceeded from the 
Method of pafling it in the other 
Houfe: A Bill was brought in rhere 
for the Purpofe mentioned in the Ti- 
tle of this Bill ; that Bill which was 
firft brought in, (I think I may 
mention ir, becaufe it was printed) 
was even there acknowledged to be 
wrong, and’ therefore in the Com- 
mittee they amended it in fuch a 
Manner as to make it, in a great 





Meafure, a new Bill ; chis Hurry 
occafioned even that new Bill, which 
is the Bill we now have before us, 
to be extremely defective, and if we 
proceed in the fame Manner, we may 
probly fall into the fame Error; for 
I think it impoffible to make a pro- 
per Bill of that we have now before 
us, without altering the whole, 
which, according to our Methods of 
Proceeding, cannot be done in the 
Committee ; for as the Bill would 
then be a new Bill, it could not be 
pretended that fuch a Bill had been 
twice read, then commirted, and af- 
ter that read a third Time, ‘wh ich is 
the Method of pafling Bills conftanrly 
obferved in this Houie. 

But fuppofe it were confiftent wirh 
ourForms of proceeding, yet confider- 
ing that the Forms of Proceeding in 
fo 1 many of our Courts of Judicature, 
and fuch a great Part of our Law 
mutt neceffarily come under our Con- 
fideration, I think it impoflible to 
aleer and amend this Bill, or rather 
to draw up a new Bill proper for the 
Purpofe defigned, either in rhe Com- 
mittee, or in the fhort Time we have 
now to fit; at leaft for my own Pare 
I declare my Incapacity, and there- 
fore I hope I fhall be excufed from 
having any Hand in the Affair. For 
thefe Reafons I muft think, thar rhe 
referring of this Bill to a Committe, 
will be taking up the Time of this 
Houfe to no Purpofe, and therefore [ 
muft be againft it. 


To which it was replied: 


My Lords, 


S$ Tam to declare myfelf in Fa- 
vour of the Bill now under 

our Confideration, from what has 
been faid of the orher Side, I think 
it incumbent upon me firft ro declare, 
that I have as great a Regard for the 
Eftablifhed Church, and for the Pro- 
perties 
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perties of the Clergy, us any Lord in 
this Houfe, as any Man in the King- 
dom can reafonably have; and if I 
thought thar any Thing in this Bill 
would in the leaft injure rhe Church, 
or deprive the Clergy thereof of the 
fmalleft Pare of that Property which 
is due to them by Law, I should be 
for rejecting the Bill with the urmoft 
Contempt. We ull know, or have 
heard of the noble Stand made by the 
Clergy of our National Church, a- 
gainft rhofe Schemes of Arbitrary 
Power which were fet up before, and 
which were the Caufes of the late 
happy Revolution ; but I cannot think 
that the Properties of the Clergy of 
our Church, were then in any greater 
Security than the Properties of the 
reft of their Fellow-Subjeéts: By a 
flavifh Compliance they might, in- 
deed, have greatly increafed the Pro- 
perties of another Church ; bur they 
could not fo much as have preferved 
their own, or even their Lives with- 
out carrying thar flavifh Compliance 
fo far as to betray that Church of 
which they had declared themfelves 
Members, and abjure thofe Principles 
of Religicnwhich they had undertaken, 
which they had fworn to promote. 
We likewife know how firmly at- 
tached moft of them, I hope all of 
them, are tothe prefeut happy Effa- 
blifhment; and for fo being, they 
have certainly the flrongeft Reafons ; 
for they may depend on it, that this 
Government will always fupport the 
Church in general, and will protect 
every ane of them in particular, fo 
far as may be reafonable or confiftent 
with the Government of a free 
People. 

At the fame Time that I declare 
my Attachment to, and my Regard 
for the Church of England; I mutt 
declare my Good-will and my Cha- 
rity towards thofe People caHed Qua- 
kers, I have always looked upon 
them as a moft ufeful and 2 molt in- 





nocent Part of our Subjects. Their 
univerfal Charity and Humanity ; 
their great Care of all thofe of their 
own Perfuafion, their private Oceco- 
nomy, Self-denial, and Induftry, are 
Virtues which deferve the Regard 
and the Imitation of all thofe of the 
Eftablithed Church ; They contribute 
greatly to the Riches of the King- 
dom, by the Trade and Mannfaétures 
they carry on, they afpire to no 
Places of Honour or Profit, and they 
have never been, by their Profeflion 
they cannot be, concerned in any Di- 
fturbances raifed againft the State: 
For thefe Virtues, and for thefe Quas 
lities, they mutt always deferve the 
Countenance of the Legiflature ; they 
furely deferve at leaft to be protected 
againift all Manner of Oppreflion or 
Perfecution: And with Refpecs to 
their Behaviour at the Revolution, 
or their Behaviour ever fince that 
Time, they ftand upon an equal Foot- 
ing with any Ser Men in the King- 
dom; burt as no Virtues, no Qualifi- 
cations, no Merit, can intitle them 
to injure any Man in his. privare 
Property, or to expeét any Favours 
that may be inconfiftent with the 
Safety of the Eitablifhed Church , 
they do not now, nor ever cid, pre- 
tend ro fue for any fuch Thing: They 
only defire that, That which is de- 
clared by the Laws to be the Proper- 
ty of another Man, may be taken 
from them, without loading them 
with heavy and ruinous Cofts of Suit ; 
becanfe their Confcience will not al- 
low them to admit that it does be- 
long to. another Man, or to deliver it 
till compelled by fome Sort of a Law 
Suir. 

There is nothing, my Lords, in 
my Opinion, of a more tender Na- 
ture than Confcience ; for if a Man 
begins once to take any Latitude, or 
ufe a Liberty in any one Affair_in 
which he may think his Confcience 
concerned, we generally find that he 
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foon after begins to rake rhe fame La- 
titude, the fame Liberty, in other 
Affairs of the fame Nature ; and at 
Jaft he throws up Confcience entirely, 
in every Cafe where it feems to inter- 
fere either with his Inrereft or his 
Pleafure ; for this Reafon, I fhall al- 
ways havea great Regard for rhofe 
Men who fhew a great Regard to 
their Confcience, even though it be 
in a Cafe where I may think the 
Scruple ridiculous, where I may think 
that Confcience is not in the Ieaft con- 
cerned, I fhall agree with the noble 
Lords of the other Side of the Que- 
ftion, that, in my Opinion, Confcience 
can have nothing to do but in Matters 
of Faith, or religious Worfhip : It 
can never-be brought in Juftification 
of an immoral Aétion, nor can it be 
pretended in any Affair that relates 
only to Property ; but I cannot fee 
from whence I can pretend any Title 
to judge for another Man, what may 
or may not be an immoral Aétion ; 
or what may or may not relate to 
Property only. In either of which 
Cafe, if another Man’s Opinion dif- 
fers from mine; if he thinks his 
Confcience concerned in doing or nor 
doing an Aétion, in which I may 
think Confcience has no Concern, or 
that it is concerned upon the other 
Side of the Queftion, I think I have 
no Title to punifh or perfecute him 
for Confcience Sake : Nay, I think, 
if I fhould be in Danger of fuifering, 
or fhould a€tuall y fuffer by his Scruple 
of Confcience, I might endeavour to 
prevent my fuffering, or I might in- 
fift upon Reparation, but I could have 
no Title to punifh him for what his 
Confcience prompted him to do, or 
not to do ; on the contrary, I ihould 
think myfelf obliged in Charity to 
endeavour to prevent my fuffering, or 
to take my Reparation, by thofe 
Means which would be of the Jeaft 
Injury or Damage to my con{ciencions 
Friend, This, I think, is exa@ly 





agreeable to the Principles of Chri- 
ftianity, and the contrary Doétrine 
is that upon which all Manner of 
Perfecution may be founded ; becaufe, 
if E rake the Liberty, or rather the 
Privilege to judge for another Man 
with Refpeét to his Confcience, and 
to punifh him as an obftinate Man, 
becaufe he thinks himfelf obliged in 
Confcience not to do that, in which 
I think Confciense can have no Con- 
cern, I may certainly upon the fame 
Principle take the Privilege of pu- 
nifhing him for doing or not doing 
that which I think he is in Con- 
feience obliged ta do or nor to dos 
for if I can punifh 2 Man for having 
too much Confcience, I may furely 

punifh him for having too lirtle. 
Now, my Lords, with Refpeé to 
the Cafe, or prerended Cafe of Con- 
fcience at prefent before us ; I fhould 
be glad to have heard it pofitively af- 
ferted by fome of the noble Lords 
who have fpoke npon the other Side 
of the Queftion, That Tithes are not 
due by any Divine Right in the 
Church ; becaufe, I believe, fuch a 
pofitive Declaration would have gi- 
ven great Satisfaction to the Quakers ; 
and would, I am fure, have render’d 
them lefs excnfable : For my own 
Part, I am fully convinced, that Tithes 
are not due by any Divine Right e1- 
ther in the Church, or in any other 
Perfon political or natural ; and fhould 
be glad to hear myfelf contradisted, 
becaufe I am now ready to argu: the 
Point. I know that no fuch Thing 
was pretended during the firft Ages 
of Chriftianity : This Divine Right 
was not fet up rill the 8th Century 3 
it was firft fer up in France, where 
the Abbots and Monks had gor Peffef+ 
fion of moft of thofe Eftates that had 
been appropriated for fupporting the 
Parochial Clergy ; and as thole Priefts 
were nor willing to give up what 
they had got once into their Clutches, 
and were coo powerful to be com 
pelled 
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pelled, they firft broached that Doc- 
trine of Tithes being due by a Divine 
Right in the Church, in which the 
Government and other Priefts found 
themfelves obliged to join, becaufe 
they had no other Way of providing 
for the Parochial Clergy, who are 
certainly of all Priefts the moft ufeful 
to Society. By this Means the Doc- 
trine was foon eftablifhed, and for a 
whole Century after, became the Sub- 
ject of almoft every Sermon, not on- 
Jy in France, but in every Country 
of Europe ; fo that one could hear 
nothing from the Pulpit but the Di- 
vine Right of Tithes, and the dam- 
nable Sin.it was tg deprive or defraud 
the Church of them, As it was at 
that Time dangerous to contradiét or 
eppofe the moft ridiculous Doétrine 
that could be fet up by the Prietts, 
this, among many others, was gene- 
rally receiv’d, and every landed Gen- 
tleman or Farmer paid Tithes out of 
every Sort-of Produce from his Land, 
every Merchant paid Tithes out of 
the Profits of his Trade, every Tradef- 
man’ and Mechanick paid Tithes out 
ef the Profits of his or his Servants 
Jabour, nay, the very Soldiers paid 
Tithes out of their Pay. Thank 
God, we are not now in this King- 
dom obliged to render an impli- 
eit Faith to what any Set of Men 
may tell us; and this Doétrine, with 
many others, has met with the Fate 
it deferves ; but do not let us imagine 
it is as yet without Advocates, or 
even without Believers ; and as long 
as there is one Advocate for it in the 
Kingdom, the Quakers ought at leaft 
ro be excufed for making the contrary 
Doétrine an Article of their Faith, 
and confequently a Matter in which 
their Confcience muft have a Con- 
cern. 

Whether there be now in this King- 
dom any Perfon entitled to Tithes, 
wwhorthinks that they are of Divine 
Right, I fhall not pretend to deter- 

1 





mine ; but I never heard of one who 
thought that he could not in his Con- 
fcience fue for them in any Court but 
the Spiritual, when he thonghe he 
might meet with a more adequate or 
amore fpeedy Reparation from the 
Temporal, If there were any, fuch 
confciencious Divine Right Men a- 
mongft us, I muft fay, chat notwith- 
ftanding my being convinced that. the 
Opinion is ridiculous, I fhould have 
as great a Regard as poflible for their 
Scruple of Confcience, and would be 
very far from thinking thar they 
ought to be perfecuted. or ruined, 
fingly on that Account ; but the Con- 
fcience of fuch a Set of Men, # there 
were any fuch, could be of no Weight 
againft this Bill, or againft a general 
Prohibition of bringing any Suit for 
Tithes in the Spiritual Court, becaufe 
they might fell the Eftates they had 
in Tithes ; and it would be no great 
Injury either to them or the Publick, 
to difable fuch Perfons from holding 
any Eftate in Tithes ; whereas it 
would be an Injury to the Publick, 
to difable all Quakers, or any. other 
Set of Men from being Farmers, and 
it would be an Injury to every parti- 
cular Man who had been bred to that 
Bufinefs, 

We are not now to difpnte the Pro- 
pexty of Tithes, or in whom ir is 
Jodged ; though I take it, that *rill 
they are fec out, the Perfon intitled 
to them has only a Right to. them, 
he has not till then a Property in 
them : However, this can make no 
material Difference in the Cafe ; for 
whoever thinks he owes any Thing 
to another, is as much obliged in 
Confcience to pay what he owes, as 
he that has got Pofleffion of another’s 
Property, is in Confcience obliged to 
reftore that Property to the righe 
Owner; but the Quaker does not 
think he owes Tithe to any Man, 
nor does he think that any other Man 
can have 2 Property ia any Part of 
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the Produce of his Labour and Indu- 
ftry,. therefore he does not think him- 
felf obliged in Confcience to pay or 
reftore. Nay, fince Tithes were at 
firft pretended ro from a Divine Right, 
and as fuch made payable by the Laws 
of this Kingdom, the Quaker thinks 
he cannoc in Confcience voluntarily 
and freely comply with fuch Laws, 
becaufe it would be at Jeaft a tacit ac- 
knowledgement of that Doétrine upon 
which thofe Laws were founded. 

I fhall grant, my Lords, that a 
Perfon who from meer Obftinacy or 
Litigioufnefs refifes to pay till com- 
pelled by Law, deferves to be profe- 
cured in the moft expenfive Manner, 
in order to punifh him with heavy 
Cofts, and to terrify others from be- 
ing guilty of the fame Obftinacy or 
Litigioufnefs ; but when a Perfon is 
unable to pay what is legally due, I 
fay it is downright Oppreflion to fue 
for it in an expenfive Way, when 
the Debt might be as effectually re- 
covered in a cheap and eafy Method ; 
and if a Perfon refufes to pay: what 
is legally due, becaufe his Confcience 
will not allow him to pay ’till com- 
pelled by Law, it is downright Per- 
fecucion to fue in an expenfive Way, 
when the Debt might be as effeétually 
and much fooner recovered by a cheap 
and eafy Method. It is, without 
Doubt, an Injury done to a Man to 
oblige him to go to Law for the Re- 
covery of what is juftly due; but 
with Refpeét to the Quaker, this In- 
jury proceeds from a Scruple of Con- 
fcience, and therefore the injured Per- 
fon, -if he be a Chriftian, will feek 
for Reparation in that Method. which 
may be of leaft Damage to the con- 
fciencious Quaker. In this Cafe, I 
ought neither to punifh nor to terrify. 
If I punifh, for what do I punith ? 
I punifh a Man for being confcien- 
cious. Js this juft ? If I terrify, for 
what End do I terrify ? I terrify, in 
Oder to compel a Man to act concra- 





ry to his Confcience. Is this Chri- 
ftian’? No: confciencious Quaker can 
pay Tithes without a Law-Suit ; and 
therefore, the only Effect this Bill 
can have, will be, that fewer Qua~« 
kers will from henceforth be terrify’d 
by exceilive Cofts, to do that which 
they cannot with a fafe Confcience 
do. Is this an Effeét to be dreaded ? 
Is it not an Etfeét to be defired by 
every Man who profefles himfelf z 
Chriftian ? 

Tt feems to be laid down as a Max- 
im by fome Lords in this Debate, 
That the Quakers can have no Scru- 
ple of Confcience in paying Tithes, 
and upon this Maxim moft of their, 
Arguments have been founded ; but 
I Jay it down as a Maxim, thar they 
have a Scruple of Confcience, and my 
Maxim is certainly the moft charita- 
ble: I fhall not fay that their Scru- 
ple is well founded, or that it has 
any tolerble Foundation ; but we have 
had many People burnt in this very 
Kingdom, fora Scruple of Confcience 
much like this of the Quakers. The 
Lollards, many of them, were burnt 
for not paying the Tax called Peter 
Pence ; yet that Tax was then due by 
the Laws of the Land, as much as 
Tiches are now : However, thofe 
poor People thought they could nec 
in Confcience pay it, and fuffer’d, 
being burnt to Death, rather than 
get over that Scruple of Confcience. 
Surely they were in earneft ; and I 
cannot think that a Man who fuffers 
himfelf to be ruined and imprifoned, 
for the Sake of any Scruple of Con- 
fcience, can be in jeft. If by fome 
odd Turn in our religious Affairs, we 
fhould begin again ro light up Sacri- 
fices in this Kingdom, and fhonld 
make a Law for obliging every Man 
to give up the Firftlings of his Flock, 
or fo muck Money yearly, to his 
Parifh Prieft for thar Purpofe, I 
fhould nor think him a very confcien- 
cious Chriftian, that would yvolunta- 
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rily and freely comply with fuch a 
Law ; fo that there may be Cafes 
fuppofed in which an Obedience to 
the Laws of the Land in the Pay- 
ment of Taxes would really be incon- 
fiftent with good Confeience ; and 
therefore, in Charity, we ought to 
believe that the Quakers are fincere 
in the Scruple of Confcience they pre- 
tend,’ with Refpe& to the Payment 
of Tithes ; for as they think that eve- 
ry Man who is capable, or who is 
moved by the Spirir, as they call it, 
is obliged to preach the Doétrine of 
Chrift without Fee or Reward, they 
may, and they probably do, think it 
as inconfiftent with Chriftianity to 
preach for Hire, or to give Hire for 
preaching, as we would think it to 
facrifice, or to give Money for Sa- 
crifices. For this Reafon, I am a- 
gainft perfecuting them with heavy 
Cofts ; and for che fame Reafon, if 
there were in the Kingdom fuch Noz- 
jurors as have been irentioned, as 
jong as they did not any Way difturb 
the Government, I fhould be for fhew- 
ing all poffible Regard to the Tender- 
nefs of their Confcience ; I fhould be 
for taking the Taxes from them in 
the moft eafy and cheap Method that 
could be contrived : So far would I 
be from looking upon their Scruple of 
Confcience as feditious, or treating 
their Application with Conrempt, 
that I fhould be for taking the Taxes 
from them in any Manner they could 
preferibe, provided it did not injure 
the Government. 

Suppofe then, my Lards, the Qua- 
kers are fincere in this Scruple of 
€onfcience they pretend, let us con- 
fider the. Condition they are in at 
prefent, and the Condition they defire 
to be in, in Order to fee whether 
they are now liable to any Hardfhips, 
or if what they defire can injure the 
Perfon inritled to their Tithes, From 
what I h.v: fuppofed, it muft be 
gramed, that n» confciencious Qua- 
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a . . 
his Confcience. 





ker can pay Tithe *rill it is taken 
from him by Law, that is, by the 
Sentence or Decree of fome Court : 
As the Expences in recovering this 
Sentence, and of levying the Tithe 
in purfuance thereof, muft all come 
upon the Quaker, and as this Ex- 
pence mnft recur every Year upon 
him, ic is evident that, if this Ex- 
pence were large, every confciencious 
Quaker, liable to pay Tithes, would 
foon be undone : For this Reafon, a 
cheap and eafy Method for recovering 
Tithes from Quakers has been proyi- 
ded: The Perfon entitled, applies to 
the two next Jnftices, the Quaker 
does not conteft the Demand, and by 
the Sentence of thefe two Jutftices, 
the Perfon entitled takes his Tithe, 
without putting himfelf or the Qua- 
ker to any great Trouble or Expence ; 
and this Remedy has ever fince been 
always made Ufe of againft Quakers 
by every good-natur’d Man in the 
Kingdom : But Jet the Tithe be ever 
fo fmall, let it be but a Shilling, if 
the Perfon entitled be a Lawyer, or 
a cruel, avaricious, or malicious Man, 
he may on Account of that Shilling, 
which the Quaker eannot in Con- 
fcience pay voluntarily, put the Qua- 
ker to 20/, perhaps 100/ Charge ; 
becanfe he is not obliged to take the 
eafy and cheap Method of recovering 
his Right before the two next Jufti- 
ces, but may have Recourfe to an 
expenfive Suit in the Exchequer, or 
a more expenfive one in the Spiritual 
Court ; and as thefe Demands for 
Tithe return every Year, it is plain, 
that the Quaker muft in a fhort Time 
either give up his whole Eftate, or 
If the Perfon en- 
titled to Tithe be a Lawyer, he will 
probably take this laft Method for 
his Profit ; if he be a cruel or mali- 
cious Man, he will take it for his 
Pleafure ; and if he, be an avaricious 
Man, he has from hence a moft ex- 
cellent Handle for obliging the Quaker 
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to give him yearly a large Contrilu- 
tion, in order to prevail with him ro 
take his Remedy for Tythe before the 
two next Juftices of Peace. To this 
I fhall add, rhat if the Perfon entitled 
to Tithe be a Clergyman, and one of 
a perfecuting Spirir, he will proba- 
bly, for the Sarisfaction of that Spi- 
rit, take this Jatt Method, to the great 


‘Scandal of cur eftablifhed Church. 


Nay, fuch a Man may probably, in- 
ftead of taking the Quaker’s Goods by 


Diftrefs, take ‘his Perfon in Execution, 


in order to compel him by Imprifon- 
ment to abjure his Religion, which 
would be a Method of converting, 
your Lordfhips would not furely ap- 
prove of. 

Your Lordfhips muft from hence 
fee what an infinite Series of Oppref- 


‘fion and Perfecution the Quakers are 


fubjected to by rhe Laws as they ftand 
at prefent ; and from this Oppreflion 
or Perfecution, no Quaker cai free 
himfelf, bur by giving up his Con- 
fcience, or giving up his Farm ; the 
firft, Lam fure, no good Man will 
defire, the Jaft would be a great In- 
jury to the Publick, as well as ro the 
Quaker himfelf. After the Suit is 
once commenced, Jet it be in what 
Court it will, the Quaker cannot put 
a Stop to the Expence, by configning 
the Money due, as has been mention’d 
by a noble Lord of the other Side: 
That Confignation he muft look on as 


“a voluntary Payment of Tithe, and 


that his Confcience will not allow 
him to make. But befides, he may, 
and probably will be fued in the Ec- 
clefiaftical Court, which is a Court 
‘in which his Confcience will nor fo 
much as permit him to appear ; it is 
a Court where no Man oughr to ap- 
pear for the Recovery, or for the 
Defence of any Temporal] Right: The 
very Sentence they pronounce, as it 
is a damning Senrence, I may beg 
Leave ‘to call a moft damnable Sen- 
cence: To pronounce {uch a Sentence 





is moft unchriftian : To excommuni. 
cate a Man for the Value of perhaps 
44. is terrible, and to imagine ir has 
the Effeéts pretended, can preceed 
from nothing but a Belief in that an. 
ti-chriftian Power fet up by the Church 
of Reme. 

Having thus laid before your Lord- 
fhips the Hardfhips the Quakers are 
expofed to, I fhall next beg Leave to 
explain what I rake to be rhe Inren- 
tion of this Bill, for it feems to have 
been very much mifapprehended. By 
this Bill it is propofed to be enaéted, 
that the Perfon entitled to Tithes, 
inftead of fuing for them in the Spi- 
ritual Court, “fhall bring his Com- 
plaine before two Juftices of the Peace 
in the fame County ; and they are 
impowered and enabled to: examine 
into the Affair by the Oath of the 

Party, by Witneffes, or orherwife, 
to determine, award and adjudge what 
they think to be due, and to levy the 
fame by Diftrefs and Sale of Goods, 
or by Imprifonment of the Perfon, 
when fafficient Goods are not to be 
found ; but if the Quaker appears he- 
fore the Juftices, and conrefts the Va- 
lue of the Tithes in Difpute, in Cafe 
the Juftices fhould, by Miftake ox 
otherwife, do an Injury to either 
Party, here are two Remedies pro- 
vided, one of which is common to 
the Defendant as well as Complainant, 
which is, that either of them may 
appeal to the Judge of Affize ; ne 
the other is for che Complainant only, 
and is fuch as he cannor, I think, 
make the leaft Objection ro ; for he is 
left at Liberty to take any one of the 
Remedies for the Recovery of his 
Tithe, co which he is now entitled, 
and ds to have all his Cofts, in Cafe 
he recovers more than was adjudged 
to him by the Juftices: He may fne 
in the Ecclefiaitical Court, he may 
bring his Aétion at Common Law, 
or he may bring his Bill in the Ex- 
chequer for a Difcovery, in the fame 

Mm 2 Mannex 











276 


The Hiftorical Regifter, 





N° 86 





Manner as if this Bill had never been 
thought of ; bur if any fuch Adtion 
or Suit appears to be vexatious, by 
“his not recovering any greater Value 
of Tithe than what was adjudged 
him by the Juftices of Peace, he is 
then moft juftly, I rhink, to pay Cofts 
ro the Defendant. Then, as the Qua- 
ker can never in Confcience fet out 
the Tithe himfelf, or caufe it to be 
fet out ; and as the Incumbent may 
chufe to have his Tithe in Kind, 
which he cannot poffibly have at pre- 
fent, there is this Remedy provided : 
A proper Perfon is to be employ’d 
by the Inéumbent, who is impower’d 


to enter upon the Quaker’s Ground, | 
and fec out the Tithe, which the In- | 
cumbent may then remove at his | 


Pleafure. 


this Bill paffes, which I hope it will, 
he cannot hereafter be terrify’d into 


the making a Sacrifice of his Con- | 
Science, nor can an avaricious Incum- | 


bent oblige him to commute for fuch 


a Sacrifice, by bribing him not to | 
profecute in any expenfive Court ; | 
and whether the Incumbent, or any | 
other Perfon can from thefe Regula- ; 
tions receive any Injury, will beft | 
appear by confidering the Objeétions , 


‘that have been made again{t them, 

I do not know, my Lords, but 
there may be more Reafon to fufpect 
the Juftices of Partiality, than to 
fufpect the Judges of his Majefty’s 


Courts in Weftminfter-hall ; but 1 do | 


not think they can be fufpeéted of 


more Partiality than the Judges of the ' 
However, fup- | 


Ecclefiaftical Courts. 
pofe the Juftices to be generally par- 
tial, what Reafon can be affigned for 
their Partialiry’s being generally in 
Favour of Quakers ? There are many 
of them who are rhemfelves Propric- 
tors or Tax-men of Tithes; and as 





the Complainant will always have his 
Choice of the whole Commiffion of 
the Peace for a County, he will cer- 
tainly carry his Complaint before 
two Juftices, upon whofe Candonr, 
perhaps upon whofe Favour, he may 
with Confidence rely ; fo that if 
there is any Partialiry to be appre- 
hended, it may juitly be fufpected, 
that the Partiality will be oftner a- 
gainft than in Favour of the Quaker, 
Then, as no Complaint for Tithe is 
by this Bill to be determined by the 
Juftices, if any Matter of Right be 
in Queftion, as no Complaint is to be 
determined by them, but only fuch as 
relate to the Tithe upon a fmall Spot 
of Ground, and for one Year only, it 
is certain that the Juftices of Peace 


| are, by the Laws now in Being, 

By thefe Regulations your Lord- | 
Ships muft fee, that the Quaker will | 
be fet free from that Oppreflion and | 
Perfecution he is now expofed to : If! 


made Judges in many Cafes of greater 
Value than any fuch Complaine can 
be of ; for confidering the vaft Dif- 
ference in the Produce of Lands be- 
tween one Year and another, it is 
impoffible to imagine that one Year’s 
Determination can be any Rule for 
meafuring the Value of the very next 
Year’s Produce, and much lefs for all 
fucceeding Years ; therefore the Value 
of the Complaint or Suit in which 
the Juftices are to be made Judges, is 
not to be computed from the Price the 
Tithe might fell for, but only from 
what is then before the Juftices, which 
is the Value of one Year’s Produce. 

I confefs, my Lords, I have a very 
great Veneration for our Method of 
Trial by Jury ; I have always Jook’d 
upon it as one of the Safeguards for 
the Lives and the Liberties, as well 
as the Properties of the People of this 
Kingdom ; and therefore I fhall al- 
ways be for preferving that Method 
in all Trials where «any Matter of 
Right, or any Matter of great Value, 
comes in Queftion; bue I cannor 
think that Method is fo abfolucely ne- 
ceffary in Caufes where a trifling Syn 
only comes to be in Difpute; and in 
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the Cafe now before us, it wonld be 
quite ufelefs to order a Trial upon. 
every Occafion ; becaufe as the Qua- 
ker refufes his Tithe only for Con- 
fcience Sake, he will never conteft 
the Matter before the Juftices, or op- 
pofe their giving Sentence for what 
he knows: to be sdue by the Laws of 
the Kingdom : There will never be 
any Difpute before the Juftices, but 
when the Incumbent and the Quaker 
cannot agree about the Value ; and in 
fuch a Cafe, you may order thar the 
two Juftices {hall report the Affair ro 
the Quarter-Seffions, and that the 
Cafe in Difpute fhall be there tried 
by Jury. This will be but a fmall 
and an eafy Amendment to the Bill; 
it will be very far from making it a 
new Bill; therefore it may be made 
in the Committee, and yet I believe 
it will be the moft material Amend- 
ment the Bill will ftand in Need of. 
The known Laws of the King- 
dom, or the antient Methods of the 


Courts ,of Judicature, ought not I) 
acknowledge to be altered but upon — 


the moft mature Deliberation: But 
our Laws ar¢ not like the Laws of 
the Medes and Perfians, they may be 
altered, they ought to be altered, 
when Time, which is the Touch- 
ftone of every Law, and of every 
Method of Proceeding, has’ difoover- 
ed, that ic ftands greatly in Need of 
an Alteration or Amendment. I muft 
fo far agree with the noble Lord as 
to declare, that I fhould not be for 
alrering an eftablifhed Law or Me- 
thod of Proceeding, for the Sake only 
of a meer Poffibility, that an ill Ufe 
might be made of it ; but when there 
appears to me a great Probability 
thar an ill Ufe will be made of it, I 
muft be of Opinion, that it is then 
high Time to think of an Alteration, 
and to contrive fome Method for pre- 
venting that Inconvenience which is 
likely ‘to arife, This is the Cafe at 
present, it has been difcovered to us, 





that a confiderable Number of our 
Fellow-Subjeéts are expofed by the 
Laws as they ftand ar prefenr to be 
oppreffed and perfecuted by others, 
who may find a particular and pri- 
vate Advantage in doing fo, and 
who cannot naturally be fuppofed to 
bear them any extraordinary Good- 
will: Is this a meer Poffibiliry ? Is 
there not the higheft Probabiliry thar, 
where a Man has a Power to opprefs, 
and-can find an Intereft or a Satisfac~ 
tion, or both, in fo doing, he will 
make Ufe of that Power ? And when 
a great Number of fuch Men are in+ 
vefted with fuch a Power, is there 
any Doubt to be made, but that fome 
of them will make Ufe of ir? In the 
Cafe of fuch an apparent, I may fay, 
of fuch a cercain Evil, are we to 
wait rill Numbers have been oppref- 
fed and ruined? And are we even 
then to infift upon legal Proofs of 
that Oppreffion ? No, it was never 
the Cuftom of this Houfe, nor I hope 
ever will: We have made ;many 
Laws, we have alrered many Laws, 
for preventing Inconveniencies, with+ 
ont the leaft Proof that ever any fuch 
Inconveniencies had been felt. The 
late A&t for regulating the quartering 
of Soldiers was certainly fome Alte- 
ration of the Law in that Refpect; 
and was made for preventing an In« 
convenience which had really never 
happened. The Law for burning 
Witches, the Law de Heretico Com- 
burendo were both repealed without 
any legal Proofs. Ic is faid they 
could never be ufed without being 
abufed; I fay the fame of expenfive 
Suits againft Quakers, for Tithes chat 
might have been recovered before the 
two next Juftices; and I muft chink 
ict almoft as cruel to ruin a Quaker 
by fuch expenfive Suits, and thereby 
expofe him to Starve or ret in a Gaol, 
as it would be to burn hiin for a He- 
retick, or to burn an old Woman for 
dealing with the Devil. The firft 
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and the fecond of thefe Cruclties cer- 
tainly proceed from the fame Spirit, 
and we find that the Power of the 
Nevil with Refpeét to Witches, has 
generally kept Pace with the Power 
of Prieits over Hercticks. 

I am convimed, if it had been 
thonghr abfolurely necefflary, we 
might have had many Proofs of Op- 
preflions and Perfecutions in the Cafe 
now before us: Confidering the Na- 
ture of Mankind, where there is fuch 
a Handle for Oppreffion, it is not 
poffible to imagine but that fome of 
thofe many who might ufe ir, have 
nfed ir. I fhall not pretend to find 
Faule with the Order your Lordfhips 
have made, but I muft ftill think, 
we might have gor fome Information 
even from Lawyers Clerks, they 
could have rold us a great muny 
Faéis, and after we had heard them, 
‘we might have given what Credit 
to them we pleafed, and we might 
have formed fuch a Judgment upon 
them as we thought proper; nay, 
for ovr further Information we 
might have called for thofe particu- 
lar Recerds that had been mentioned : 
But could we expeét or defire that 
the Quakers fhould have brought be- 
fore us authenrick Copies of a great 
Number of Records, and that with- 
out any particular Direétion: Let us 
confider what a vaft Expence this 
would have been: Let us confider 
there is nothing in the Preamble of 
the Bill that required any fuch Ex- 
pence ; and we muft therefore con- 
clude, that no prudent Man would 
have put himfelf to fuch an Expence. 
We have* given them Leave to pro- 
duce Evidence which they told us 
they had not; we have reftrained 
them from. producing that Evidence 
they told us they had; and now we 
fay, we cannot alter the Law with- 
out Proofs that a bad Ufe has been 
made of it as ic ftands at prefent. 
The Method of recovering Tithes 





before the Juftices of Peace has been 
found fo eafy, and fo effectual, . thar, 
as acknowledged of all Sides, every 
wife and good-natnred Man has ever 
fince chofen. it: What are we then 
to do by this Bill? We are to clip 
the Wings of rhe Unjuft, the Mali- 
cious, and the Oppreflive: We are 
to take from them a Power to op- 
prefs, a Power to perfecute, becanfe 
they have made, and it is certain 
they always will make a bad Ufe of 
it. Iam furprized, to hear fo many 
Difficulties ftarred againft fuch a Bill. 
But there is another Reafon, why 

I wifh you had heard fome of thofe 
Witneffes the Quakers had to bring 
before you: They might have given 
us fome Account of the Coftlinefs, 
and of the extraordinary Methods of 
proceeding before thofe Conrts called 
Spiritual Courts. Thefe are the 
Couits which are chiefly made Ufe 
of to opprefs the Quakers; thee 
are the Cowrts they principally defire 
to be guarded againft. Thefe Conrts, 
tis true, are very ancient, bute yer I 
muft Jook upon them as a Sort of Re- 
lick of Popery ; and it muft be ac- 
knowledged they are all founded up- 
on the Canon Law, which is a Law 
I muft call blafphemons, ridiculous, 
and obfcene. It muft be acknowled- 
ged to be blafphemous, becaufe the 
Canons of the Church, or rarher of 
the Pope, are thereby declared to be 
of equal Authority with the Epiftles 
of the Apoftles: It is ridiculous in 
many Inftances, particnlarly in this, 
that ir requires 300 Witnefles to con- 
demn a Pope for any Crime, and 
I think above 70 to concemn a Car- 
dina!; thus it allows that a Pope or 
a Cardinal may be guilty of Crimes, 
and I believe they have always had 
their_full Share of ‘Wickednefs but 
this Law makes it impoffible to pu- 
nifh any of them forthe moit flagi- 
tious Crime a Man‘can be. guilty of : 
As for its Obfcenity, I do not think ig 
decent 
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decent to give in this Houfe my Reafons 
for calling it fo, but it is well known 
it is fo. I make no Doubt but rheJndges 
of his Majefty’s Courts in Weffmin- 
frer-hall think it their Bulinefs to 
prevent Oppreffion and Vexation as 
much as they can, as well as to pu- 
nifh them wherever either can be 
dlifcovered.; and while thofe Courts 
are filled with fuch Judges as they 
are at prefent, I make no Doubt of 
their doing their Duty ; but I cannot 
fay fo much of the Judges of our 
Ecclefiaftical Courts; and even in 
the King’s Courts,’ it is fometimes 
impoflible to punifh apparent Vexa- 
tion and Oppreflion, efpecially in the 
Cafe of Tithes; for though an Ac- 
tion or Suit fhould be brought in 
either of thofe Courts, for Tirhes 
which might evidently have been re- 
covered by a Complaint to the Ju- 
ftices of Peace, fuch a Suit will be 
allowed, I believe, to be oppreftive 
and vexatious, yer it would be im- 
pofible for the Judges to prevent or 
punifh the Vexation. 

It is a general Rule already efta- 
blifhed by all our Laws, that no 
Man ought to be fued in a fuperior 
and expenfive Court for a finall Sum : 
There are, proper Courts eftablithed 
for that Purpofe, and there the Plain- 
tiff ought to take his Remedy. There- 
fore, according to the known Spirit 
of our Law, we can do no Injury to 
any Man intitled to Tirthes, by obli- 
ging him to apply to an inferior 
Court, in all Cafes of Tithes where 
no Matter of Right comes in Que- 
ftion; becaufe, where no fuch Mat- 
ter comes in Queftion, the Thing in 
Difpute cannot be of any great Va- 
lue. This cannot encourage Quakers 
to be more contumacious or litigious 
than before, becanfe they can never 
in good Confcience pay without a 
Suit ; ad I hope it will be made no 
Obj-étion againft the Bill, that they 
will not hereufcer be fo often forced 





to make a Sacrifice of their Con- 
feience, as they have been heretofore. 
Then with Refpeét_to their Solicita- 
tion, in Order to prevail with rhe 
Juftices to give a Sentence or Decree 
for lefs than is really due, it is cers 
tain no wife Man among them will 
folicit any fuch Thing, nor will any 
Juftice who is their Friend decree fo 
becaufe the Incumbent or Proprietor 
of the Tithe may in that Cafe apply 
to the Superior Courts with Safety, 
where he will nor only recover the 
full Value of the Tirhe, but will 
load the Quaker with all the Colts : 
This will be a fufficient Bar to fuch 
Solicitation or unjuft Decree, where 
the Quaker appears and oppofes it ; 
and if your Lordfhips think there is 
Danger in the Juftices and ‘the Qua- 
ker’s combining together, to fix the 
Incumbent by the Quaker’s nor ap- 
pearing, you may give the Incum- 
bene the fame Liberty in this laft 
Cafe as he has in the firft; which 
Amendment may likewife be eafily 
made in the Commirtec. 

With Refpeét to the Objection, 
that if che Quaker withdraws his 
Tithes, and afterwards refufes to 
appear to be examined before the Ju- 
ftices, it will be impoffible for the 
Incumbent to find any Witnefles for 
proving the Value of the Tithes fo 
withdrawn, the Objection is founded 
upon a Suppofition, which is nor, in 
my Opinion, poflible to be fuppofed. 
It is impoffible to fuppofe that an In- 
cumbene cannot find in his whole 
Parith Cottagers, Servants, or other 
Perfons who do not pay Tithes, and 
yet can make a very good Judgment 
of what might have been the Pro- 
duce of fuch a Spot of Ground, fuch 
an Apple Tree, fuch a Number of 
Cows, fuch 4 Number cf Sheep, or 
any Thing elfe that can be fuppofed 
to pay Tithe, and rheir Judgments 
given upon Oath will certainly, in 
fuch a Cafe of Conrumacy, be a goed 
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Rule for the Juftices Determination ; 
efpecially confidering, that in Cafe of 
Contumacy they may and ought to 
take a Latitude which they would 
not otherwife be intitled tos Nor 
can the Quaker be furprized with a 
Diftrefs upon his Goods before he 
hears any Thing of the Complaint ; 
without fuppofing a double Perjury ; 
firft in the Service of the Summons 
for his appearing before the Juftices, 
and next in the Service of the Notice 
of the Decree or Adjudication: Such 
a Suppofition is not very charitable 
with Refpeét to the Incumbent, who 
mouft be concerned, and againft fuch 
Perjuries no Man can in any Cafe be 
fafe, no Law can fully provide ; 
there can be no Safe-guard, but the 
fevere Punifhment of the Perjury as 
foon as detested. 

Now, with Refpeéct to the Faults 
or Inaccuracies found in the feveral 
Paragraphs of the Bill. I fhall rea- 
dily grant that it ftands in Need of 
fome Amendments ; perhaps the whole 
Scheme may be wrong, though |] 
cannot be of that Opinion: Buc we 
ought to diftinguifh between the 
Subjeét and the Scheme of the Bill ; 
the former is certainly good, the lar- 
ter may be altered in the Committee, 
withoue making it a new Bill. If 
the Juftices of Peace are not properly 
or fufficicutly impowered to hear and 
determine all Matters relating to 
Tithes, the Words for that Purpofe 
may be altered, and more proper 
Words inferted, and further Powers 
granted in the Commitee. If the 
Method prefcribed for compelling 
the Appearance of Witnefles be not 
thought effeétual againft thofe upon 
whom no Diftrefs can be levied, a 
few Words may be added for impri- 
foning, or otherwife punifhing their 
Perfons; and as for the Tithing-man 
to be fent by the Incumbent, a few 
Words may in that Cafe likewife be 
added, for obliging him to fet our 





ther Tithe in acertain fhort Time, 
and a proper Remedy may be pro- 
vided for preventing his doing Inju- 
ftice to, or impofing upon either 
Party concerned, and for obliging 
the Quaker to. give him, a certain 
Reward for his Service ; but even as 
the Bill ftands at prefent, there is 
nothing in it for taking from. the 
Farmer the Care of his own Crop, 
there is ho Penalty upon his remo- 
ving the Crop without fetting out 
the Tithe but what he was fubjeét to 
before this Bill was, thought of; 
therefore I am fure no Quaker can 
obljeét againft it: If the Crop be 
taken away, and the Incumbent does 
not recover the full Value of his 
Tithe by a Complaint to the Juftices ; 
he may then file his Bill in the Ex, 
chequer for a Difcovery ; but if he 
can recover the full Value before the 
Juftices, I think it is moft reafon- 
able to put fome Bar upon his going 
in fuch an expenfive Way to work, 
Turnpikes are always fet up for a- 
mending a bad Road; in this Senfe 
the Necedfity of applying firft to 
the Juitices of the Feace,, may be 
called a new Turnpike, the Road to 
Juitice is at prefenr difficult, cum- 
berfome, and expenfive, and this | 
new Turnpike is fer up to make it 
more paflable and Iefs expenfive. I 
hope it will be agreed to, becaufe I 
am conyinced it will anfwer the 
End, 

In fhort, it is hardly poflible to 
form a Bill but what may in paffing 
ftand in Need of fome Amendments : 
It is abfolutely impoflible to contrive 
a new Law or Regulation againft 
which fome Inconveniencies may 
not be fuggefted. Againft this Bill 
there are I think very few thae 
can be reafonably fuggeited; and the 
Amendments are all fuch as may, in 
my Opinion, with Eafe and Regula- 
rity be made in the Committee; 
therefore I hope your Lordfhips will 
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fend it thither, The Subject ofthe 
Bill is good, the Intention is Chri- 
ftian; fome fuch Bill is certainly 
neceffary : The very Title ought to 
induce your Lordfhips at leaft 6 try 
what you can do in the Committee : 
If the Rev. Berich refufe,their Affif- 
tance, if the two noble Lords ave 
have now the Happiiiefs to have a- 
mongtt us refufe being coicerned, it. 
will be a great Misfortune, but “fill 
jwe fhall have the Affiftance of the 
Jearned Jnilges, and with fuch an 


Atliftance I hope we fhall be able to: 


make it a pérfeét and an ufeful Bill. 
The paffing of fuch a Bill will be- 
come the Dignity of this Houfe, will 
become your Lordships as. the Law- 
aah of a brave and a free People, 
will become you as the Protectors of 
Liberty, and. as Encouragers of that 
Meeknefs, Charity, and Forbearance, 
which are fo agreeable to rhe Princi- 
ples, and fo ftrongly inculcated by 
the Doétrines of Chriftianiry. 

Now is a proper Time for endea- 
vouring to pafs fuch a Bill: There 
has been a Time when all cur Bi- 
fhops, and perhaps all the Clergy of 
England would have joined in their 
Clamours againft any Atrempt for 
preventing, Perfecution, or for demo- 

ifhing atty dangerous Power they 
might be poffefled of ;_ and would 
even have gone the Length to threaten 


‘the Members of our Legiflature for 


being concerned in, or couitenancing 
any fuch Attempt: But we are now 
happy in a different Situation ; for 
whatever fome young People” may 
think, our Bifhops are now more 


Chrigtian, and much rhore moderate 


than they were in former Times: 
I have feen former Times, aid chere- 
fore I fay fo; I have feen a noble 
Lord of this Houfe takeii down in 
very harfh Terms by a Prelate for 
calling Quakers Chriftians: I hope I 
may now call them fo without. in- 


curring any fuch Reprimand; They 





are certainly fo, and in the Courfe of 
this Bill they have fhewn themfelves 
fo; for, though they were not vety 
handfomely ufed by the Counfel a 
gainft chem at our Bar, they return- 
ed no fuch Ufage: Though rey were 
reviled, they reviled not again; and 
yet we know that the Counfel for 
them were very capable to have res 
turned ‘the fame Treatment; from 
whence we may judge they were ins 
ftruéted to rhe contrary ; Therefore, 
as the Quakers are our Fellow Chris 
ftians, and as they are a great Body 
of innocent, induftrious, and ufeful 
Subjects; though che Bill were fo de- 
fective‘as ro take away all Hopes of 
making any Thing of: it in the Com 
mittee, yet out of Decency, and for 
the Sake of that Regard which we 
are bound to fliew to the Quakers, 
we oughr to refer it to the Confides 
ration of a Committee. 

The above-menitioned Motion for 
committing the Bill, was made by 
the Right Hon. the Lord Vifcount 
H——-2,, and fupported by the Lord 
H—~, the Lord C——+, the Duke 
of 4.——/e, and the Earl of 2} 
On the orher Side, it was oppofed by 
the Bifhop of $. -y, the Lord 
C. r, the Lord H. ck, and the 
Lord L——/: But after this Debate 
upon the Merits of the Bill, of the 
Subftarice of which I have given as 
full and as impartial an Account as 
I could colleét, the following Lords 
fpoke to the Effect as follows, viz, 











The Earl of S——zh. 


My Lords, 
7 Hether any fuch Bill as the 
Bill now before’ us be neces 
fary or not, feems now not ro be :the 


Queftion in Difpure;  becaufe, it is 
acknowledged of all Sides, that the 
Bull now under our Confideration is 


avery imperfect and incorreét Bill, 
therefore, as it is fo late, I Mall 
Nn wave” 
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wave giving my Opinion upon that 
Queftion. The only Queftion now 
before’ tis is, whether we ought to 
eommir the Bill,. norwithftanding its 
being {6 incorrect and imperfect ; 
and the two’ chief Reafons given for 
committing ir, feem to be either in 
Hopes that we may be able to amend 
it in the Committee, {6 as to make 
it a Bill fit for being paffed into a 
Law ; or that we fhould commit ir, 
in Ordér to fhew our Complaifance 
and our Tenderncfs for the Quakers, 

As to the firft of thefe Reafons, I 
muft fay, I quite defpair of our be- 
ing able to amend it in the Commit- 
tee, fo as to make ira Bill fic for be- 
ing paffed into a Law, fince the two 
noble and learned Lords have both 
deélared thar they cannot undertake 
it ¢ And as to our fhewing our Re- 
gard-and our Tendernefs for the Qua- 
kers, rhough I am defirous to fhew 
them as much Complaifance, nay, as 

much Fayour, as“any Lord in this 
Fidnft chat de réto fhew them, yet 
in Decency to our own Proceedings, 
¥ Caniiot agree to throw away a 
whole Day upon any Affair, when I 
forefee that it can: be to no Purpofe, 

tially confidering its’ being fo 

Yatedi' the Seffion, when all the Time 
we have will be neceflarily employ- | 
ed about Affairs which may, and 
fome of them muft, be ‘brought to 
Maturity, for which Reafon I muft 
be againft committing the Bill. 


The Lord B——ft, 


My Lords, : 
AM for the Commitment of this 
Bill for a Reafon different from 
either of the two mentioned by the 
“noble Lord who fpoke laft ; for as to 
the Amendment of the Bill I agree 
with him, that it is not to be ex- 
: There are fo many Faults in 

it, that I think it impoffible to a- 
mend it in the Committee, f0 as to 

2 





make it a Bill fit for being paffed ins 
to a Law. 

As I have taken great Pains to 
confider every Claufe of this Bill, 
befides admitting every finall Fault 
and every Inaccuracy taken Notice 
of by other Lords in the Debates, I 
will venture to affert to*your Lord- 
fhips, that there is fearcely one 
Claufe in the Bill which can ftand 
unamended : It is now fo late, being, 
I think, near Ten o’Clock, rhat I do 
not care to trouble your Lordfhips 
with many Particulars; bue as the 
Reverend Prelate, who fpoke early in 
the Debate, fhewed your Lordfhips 
very juftly how one Claufe in the 
Bul might affect the Quakers, and 
render their Condition worfe than it 
is at prefent, I can fhew your Lord- 
fhips, that by the fame Claufe in the 
Bill as it now ftands, a Clergyman 
muft in many Cafes comé off a Lofer, 
ler him take what Way he will to 
recover that Tithe which is juftly 
due to him: In all Cafes where the 
Quaker, after Notice given him, re- 
moves his Crop, or any other Pro- 
duce liable to pay Tithes, without 
fetting out the Tithe, or waiting till 
the Tithing-man comes to fet it out 
for him, the Incumbent has only 
two Methods prefcribed for recover- 
ing his Tithe: One is by Complaint 
to the two next Juftices; in which 
Method it may often be impoflible 
for him to recover the Value of the 
Tithe fo withdrawn for Want of 
Proof, and therefore in all fuch Cafes 
he muft neceffarily be reduced to the 
other Method, which is, by Aétion 
or Suit in fome of the Courts in 
Wefiminfter-hall for double the Va- 
lue ; but~ther in this lait Method, 
he is to recover no Cofts; and there- 
fore, even tho’ he fhould be able to 
find Witneffes to prove near the full 
Value of the Tithe fo withdrawn, 
and fhould recover double the Value 
of the Tithe fo proved to have <i 
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withdrawn, yet he may, and I be- 
lieve will generally come off a Lofer ; 
for fuppofe the Value of the Tithe 
fo proved to have been withdrawn 
fhonld not amount to above Two 
Shillings; the Incumbent in fuch a 
Cafe will recover only Four Shillings, 
and in fuing for this Four Shillings, 
the neceffary Cofts of Suir on the 
Plaintiff’s Side only, will generally 
amount to above Ten Pounds; fo 
that, notwithftanding the Incum- 
bent’s being intitled by this Claufe to 
double the Value of the Tithe with- 
drawn, yet in all Cafes, where he 
cannot prove that the Value of the 
Tithe fo withdrawn, amounts to a- 
bove Ten Pounds, he muft neceffarily 
come off a Lofer; from whence I 
muft conclude, that if. this Claufe, as 
it now ftands, fhould pafs intro a 
Law, it would be impoffible for any 
Incumbent in Exgland to recover any 
fmall Tithe from a Quaker, unlefs in 
Cafes where he could prove by Wit- 
neffes the full Value of the Tithe be- 
fore the two next Juftices of Peace. 
This muft neceffarily be a great 
Inconvenience, and I could point out 
feveral others, but I fhall now enter 
further into this Matter: I will only 
tell your Lordfhips my Reafon for 
being for the Commitment. I think 
it will be a Day well fpent, even 
though it fhould make the Seflion 
continue a Day longer than is now. 
defigned, to confider whether any 
Thing can be done in Relation to the 
Ecclefiaftical Courts ; for thongh the 
learned Doétor at the Bar faid, that 
none but the Quakers ever complain- 
ed of the Proceedings of thofe Courts, 
I am very fure, I have heard them 
complained of by all-Mankind, Cler- 
gy as well as Laity, ever fince 1 
came into the World, and that a Re- 
formation of them is much defired 
by every Man in the Kingdom, who 
has not an Intereft in their prefent 
Methods of Proceeding, For this 





Purpofe, my Lords, and with a View 
to prepare fomething againft another 
Seffion, in Order to put the Proceed- 
ings of our Ecclefiaftical Courts upon 
a better Foot; and at che fume Time 
to confider, whether any Thing can 
be done to farisfy the Quakers, with- 
out doing an Injury to the Clergy, I 
am for our giving up one Day, not- 
withftanding its being fo late in the. 
Seffion, and am therefore for come 
mitting the Bill. 


After this the Lord H——+y ftood 
up again, and {poke to the following 


Effect : 


My Lord;, 
HOUGH many of your Lord- 
fhips feem to be of Opinion, 
that it would be of dangerous Confe- 
quence to take from the Clergy and 
other Perfons intitled to Tithes, the 
Privilege of fuing Quakers in the 
King’s Courts, yet as moft, who 
feem to be of that Opinion, have de- 
clared a Regard and a Tendernefs for 
the Quakers, I fhall beg Leave to 
take a little further Notice of that 
which feems to be the greateft Grie- 
vance upon the Quakers, I mean their 
being fued in the Spiritual Courts, 
becaufe I hope none of your Lord. 
fhips will be againft giving them 
Relief in that Refpect ; for it is cers 
tainly a great Grievance upon them ; 
and the taking from Ecclefiafticks a 
Power or Option of fuing in Eccle- 
fiaftical Cowrts can be no Injury to 
any Ecclefiaftick in the Kingdom ; 
unlefs it fhould be called an Injury to 
take from a Man the Power he has of 
doing an Injury to another. 

In order to fhew that the fuing of . 
Quakers in Ecclefiaftical Courts mutt 
be a Grievance upon them, F aiuft 
beg Leave to ftate the Cafe, which I 
fhall do in as brief a Manner as } cam, 
Suppofe the Incumbeut has a Démand 
upon fome Quaker in his Parith for 
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Tithes, Eaffer-Offerings, or fome | 
fuch cuftomary Payment, to the A- 
mount of two or three Shillings, and 
that the Quaker neither difputes the 
Value, nor the Parfon’s Right to ir: 
The Incumbent knows tHat if he 
fhould demand it as a Debt due to 
him, the Quaker would pay it with- 
out any Conteft ; or if he fhould fue 
for it before the Jultices of Peace, 
or even in the King’s Cowts, the 
Quaker would neither oppofe *Tudg- 
ment’s being given againft him, nor 
would he any Way obitruc&t the exe- 
cuting of that Judgment npon his 
Goods ; by either of which Methods 
the Incumbent would recover his 
Right, without putting himfelf to 
any great Trouble, or the Qnaker to 
any extraordinary Expence: But the 
Incumbent having a Mind to perfe- 
cute the Quaker, or having perhaps a 
private Grudge *againft him, or in- 
ending to raife a Contribution upon 
him, fends and makes a formal De- 
mand of fo much Money for Tithe 
or Eafter-Offerings, becaufe he knows 
the Quaker cannot in Confcience com- 
ply with fuch a Demand; and upon 
the Quaker’s firft Refufil, he imme- 
diately libels him in the Spiritual 
Court, becaufe he knows the Quaker 
cannot inConfcience appear in any fich 
Court, or obey any of their Orders 
or Decrees: Upon the Quaker’s not 
appearing, he is of Courfe excommn- 
nicated, fo that, in Order to prevent 
or relieve himfelf from the Confe- 
quences of the Excommunication, he 
is obliged to apply for a Prohibition ; 
and in ‘Order to obtain a Prohibition, 
he muft neceffarily conreft the In- 
cumbent’s Right tothis Tithe, Zafer- 
Offering, or other cuftomary Pay- 
ment, though he be certain of being 
¢aft upon the Trial, and confequently 
of being loaded with all the Ex- 
spence, both in the Spiritual and Tem- 
-poral Courts, which muft amount to 
a very large Sum, ‘even in the cheap- 

Pre 





eft and moft fubmiflive Way the Qua- 
ker can chufe to proceed ; for the In- 
cumbent being fure of recovering all 
his Cofts at laft, will certainly oppole 
the Prohibition as much as he can 
and wil] put himfelf to all che Charge 
he can poflibly find any Pretence for. 
Thus your Lordfhips muft fee, that a 
Quaker may be put to a moft extra- 
ordinary Charge, whenever the In- 
cumbent pleafes, and that without 
any V exation or Litigioufnefs in him, 
but meerly for the Sake of preferving 
the Teftimony of a good Confcience ; 
and as this Hazard or Inconvenience 
recurs every Year, it muft be granted 
that the Liberry of fuing them in 
Spiritual Courts is a very great Grie- 
vance upon them. 

But, let us fee if the taking of 
this Liberty or Option from all Per- 
fons intitled to Tithes, could be any 
Injury to fuch Perfons ; and confi- 
dering that no Quaker can in Con- 
feience appear in any Spirirual Court, 
we muft conclude, that no Man can 
recover his Tithe from a Quaker by 
any Suit he can bring in the Spiricua] 
Court ; He may, indeed, get the Qua- 
ker arrefted and detained in Gaol til] 
he gives Security to appear in that 
Court, that is to fay, he may make 
him a Prifoner for Life, for no Qua- 
ker can ever give any fuch Security ; 
but by no fuch Suit can he ever re- 
cover what is due to him ; fo that by 
taking away this Liberty or Option 
of fuing Quakers in the Spirimal 
Court, we take from no Man a Me- 
thod by which he can recover his 
Property, but only a Method by 
which he may vex and injure his 
Neighbour, in Order to compel him 
to aé& contrary to his Confcience : 
For this Reafon I hope none of your 
Lordfhips will oppofe the taking of 
this Liberty or Option from all Per- 
fons intitled to Tithes ; and as this 
may be done in the Committee, by 
throwing out all the ena¢ting Claufes 
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now in the Bill, and inferring a 
fhort Claufe for this Purpofe, I hope 
you will therefore, upon this Ac- 
count, if there were none other, 
agree to the Committing of the Bill. 

This Propofition was fupported and 
inforced by the Duke of 4——/-, 
who among other Things faid, That 
the noble Lord who fpoke Jaft had 
made a Propofition which muft, in 
his Opinion, be approved by every 
one of their Lordfhips, who was not 
againft the Subjeét or Intention as 
well as the Scheme of the Bill. 

This was anfwered by the Lord 
H—ck, who among other Things 
faid, That he would have been very 
glad to have joined in any Thing for 
giving the Quakers as much Eafe with 
Refpeét to their Tithes, as was confif- 
tent with that Property which othérs 
had in them, but he defpaired of 
their being able to do any Thing that 
Seflion ;-and the Propofition the noble 
Lord had made would not remedy all 
the Quakers complained of, nor could 
it, in his Opinion, be executed in the 
Committee; for it would be neceffa- 
ry for them, before they could draw 
up or agree to any fuch Claufe, to 
confider “the Methods of Proceeding 
in moft of the Courts in Wz, efiminfter- 
hall, ‘and to alter foe of them, 
ivhich ‘they could not pretend to do 
Without’ a great deal of Deliberation. 
And moreover, That, in Order to 
execute what was propofed, it would 
be neceffary for them to drop, not 
only the whole Body of the Bill, 
but a great Payt of the Preamble ; 
and even the Title would require to 
be entirely altered ; ‘in which Cafe it 
could not, in any Sort of Propriety, 
be called the fame Bill rhat had paffed 
in the orher Honfe, and had been 
twice read in that: Therefore he 
continued in his former Opinion, and 
confequently was againit committing 
che Bill. 


tre ple 


The Queftion being then put upon 
the firft Motion, for contin the 
Bill, it was, upon Divifion, carried 
in the Negative by 54 Not Contents, 





to 35 Contents; as follows, viz. 


Not Contents. 


The Lord High Earls of 
Chancellor. Wilmington, 
Dukes of Malton. 
Grafton, Loxds 
Beaufort, North, 
Leeds, Butler of Wi eflon, 
Bedford, Gower, 
Athol, Montjoy, 
Ancafter, Maan, 
Newxaftle, Foley, 
Manchefter. Romney, 

Earls of Lovel, 
Northampton, Hardwick, 
Berkpire, Bifhops of 
Thanet, London, 
Clarendon, Durham, 
Shaftsbury, Oxford,” 
Litchfield, Lincoln, 
Abingdon, Rochefter, 
Scarbororgh, Hereford. . 
Warrington, Litchfe ld and Ce 
Albemarle, ventry, 
Godolphin, Peterborouzh, 
Morton, Chichefter, 

§ elkirk, Sarum, : 
Dunmore, La ndaff 
Orkney, St. David's, 
Oxford, Norwich, 
Strafford, Gloucefter, 
Harborough, Briftel. 
Pomfret, 

Contents, 

Dukes of Earls of 
Richmond, Pembroke, 
Marlboroush, Suffolk, 
Rutland, Warwi ch, 
Montague, Wefimorland, 
Kent, Winchelfea, 
Portland, Chefterfield, 
Argyle, Coventry, 
Bridgewater. Crawford, 


Contents, 
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Contents, 
Earls of Lords 

Loudoun, Abergavenny, 

‘ Delawar, 
Tankerville, Lovelace, 
Fitzwalter, Carteret, , 
Effingham. Bathurft, 

Cadogan, 
Lord Vifcount King, 

Cobham, Hobart, 
Falmouth, Monfon, 
Torrington, Harvey, 
Hinton. 


On the 3d of March, W- m 
Hi. -y, Efq; moved for Leave to 
bring in a Bill for the berrer Relief 
and Employment of the Poor, and 
for the more effectual punifhing 
Rogues and Vagabonds, and for re- 
ducing the Laws relating to the Poor. 
and to Rogues and Vagabonds into 
one Law; which was accordingly 
granted, and Mr. Hay, Mr. Hooper, 
and Mr. Pollen, were ordered to pre- 
pare and bring in the fame. 

This Bill was prefented to the 
Houfe by Mr. Hay, on Thurfday the 
xith of the fame Month, and being 
then read a firft Time, and ordered 
to be read a fecond Time, it was or- 
dered to be printed. On the 7th of 
April, it was read a fecond Time, 
and committed to a Committee of the 
whole Houfe ; andon the 13th, 17th, 
and 18th of May, Mr. Brereton be- 
ing in the Chair, the Committee 
went through the Bill, and made fe- 
yeral Amendments, which were re- 
ported to the Houfe on the roth, 
and the Report ordered to lie upon 
the Table. Next Day, being the laft 
Day of the Seflion, the Houfe order- 
ed that fuch a Number of Copies of 
the faid Bill, with the Amendments 
reported the Day before, as fhould be 
fufficient for the Ufe of the Members 
of the Houfe, fhould be printed : 
Which Order was made, that the 
Members might all have Copies of 











the Bill with the Amendmenes, in 
Order that they might confider it 
fully, and take fuch Advice as they 
might think proper during the Recefs 
of Parliament, fo as to be well in- 
ftrnéted in the Affair againft next 
Seffion, when, “tis thought fome 
fuch Bill will pafs. 

On the sth of March his Honour 
the Mafter of the Rolls, moved for 
Leave to bring in a Bill to reftrain 
the Difpofition of Lands, whereby 
the fame become unalienable ; which 
was accordingly granted, and the 
Mafter of the Rolls, Mr. Ord, Mr. 
Glanville, and Mr. Plumer, were or- 
dered to prepare and bring in the 
fame. This Bill was prefented to 
the Houfe by the Mafter of the Rolls, 
on the 10th of the fame Month, and 
being received was then read a firft 
Time, and ordered to be read a fecond 
Time, Next Day the Houfe ordered 
the faid Bill to be printed, and it 
was read a fecond Time on the 18th, 
and committed to a Committee of the 
whole Houfe. 

On the 25th of March, a Petition 
of the Chancellor, Mafters and Scho- 
lars of the Univerfity of Cambridge, 
was prefented to the Houfe and read, 
fetting forth, That the Univerfity, 
and the feveral Colleges therein, were 
founded and endowed for the Main- 
taining fit Perfons in the Study of 
ufeful Knowledge, and the bringing 
up Youth in Learning, Vitrue and 
Religion ; and that they had thither- 
to purfued thofe Ends with great In- 
duftry and Succefs; and that many 
excellent Books had been written by 
the Members thereof for. the Service 
of Religion, and many ufeful Difco- 
veries and great Improvements made 
in Arts and Sciences; and that many 
of the Nobility and Gentry had by 
their Academical Education been fo 
well fitted for the Service of the 
Church and State, as to have praved 
the Ornaments and Supports of both ; 
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and that the Univerfity had at all 
Times before been thought worthy 
of the Countenance of the Legiflature, 
ard continually favoured by Perfons 
of all Orders and Degrees, eminent 
for Wiftlom and publick Spirit; and 
that, if the Bill to reftrain Aliena- 
tions of Lands fhould pafs into a 
Law without Amendment, it would, 
as the Petitioners apprehended, be at- 
tended with Confequences greatly 
prejudicial to them at that Time, 
and much more fo in Time to come, 
becaufe it would in a great Meafire 
prevent all Donations to fupply pre- 
fent or future Deficiencies, or for any 
other wife and great Purpofes, how 
ufeful and neceffary foever they might 
be thought ; and that a confiderable 
Part of their Revenue arofe from An- 
nuities and other certain Payments 
iffuing out of Lands and other E- 
ftates ; and that many of thofe Pay- 
ments having been fixed in the Reign 
of Queen Elizabeth, and ftill conti- 
nuing invariably the fame, were 
then, by the great Fall of Money 
fince that Time, funk fo far below 
their original Value, as to be infuf 
ficient to anfiver the Purpofes, for 
which they were defigned ; and that 
feveral Headfhips were under 120, 
fome under 100 /. per Ann. and that 
the Salaries of fome Proféfforfhips 
were under so /, per Anz. and others, 
as thofe of Botony, dnatomy, aud 
Chymiftry, had no Endowment at 
all; and that the Income of much 
the greareft Part of their Fellow thips 
was under fixty, of many under 
forty, of fome fo low as thirry, and 
twenty, and fifteen Pounds per Ann. 
and that many of their Scholarfhips 
and Exhibitions amounted not to 
above fix, four, and three Pounds 
per Ann, and that fome were even un- 
der thofe fmall Sums; and that many 
poor Students had neither Scholar- 
fhip nor Exhibition to help towards 
their Mainrainance ; and that the 





Number of Advowfons in moft Col- 
leges was very finall in Proportion 
to the Number of Fellows; and 
therefore praying the Houfe to ex- 
cept that Univerfity, and the feveral 
Colleges therein, out of the faid Bill, 
Which Petition was ordered to be re- 
ferred to the Committee of the whole 
Houfe, to whom the faid Bill was 
committed. 

Next Day a Petition of the Chan- 
cellor, Mafters and Scholars of the 
Univerfity of Oxford, in Behalf of 
themfelves and rhe feveral Colleges 
and Halls within the faid Univerfity, 
was prefented to the Houfe, and read ; 
fetting forth, That the Petitioners 
apprehended, that by the Bill then 
depending before the Houfe, to re- 
ftrain the Difpofitions of Lands, 
whereby the fame become unaliena- 
ble, and their Succeffors might be 
deprived of the Affiftance of future 
Benefactions, and the charitable Da- 
nations of fuch, as might be difpo- 
fed to promote the pious Intentions, 
for which that ancient Univerfity 
was founded’; and that, the Petitio- 
ners were by their Conftitution en- 
tirely founded in Charity, and muft 
ever continue to depend upon it; 
and that notwithftanding the large 
Benefactions with which they had 
been formerly endowed, yet many 
of the Societies were fo meanly pro- 
vided for,. that the pious Defigns of 
their Founders muft remain imper- 
fe, without future Benefaétions , 
which had been found by long Expe-~ 
rience to rife by fuch flow Degrees, 
that the Petitioners hoped, that, 
when their Cafe was duly confidered, 
they would not be thought to be 
within any of rhe general Mifchiefs 
that might arifé from Alienations in 
Mortmain, and that, as their prefent 
Poffeffions were inconfiderable in Re- 
fpe& of the great Number of Per- 
fons, that were maintained out of 
them, and that as the Donatious they 
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then enjoyed, as well as thofe they 
might afterwards receive, muft be 
folely appropriated to the Advance- 
ment of Religion and Learning, for 
thofe Reafons they hoped, that no 
Difficulties or Difcouragements would 
be put in the Way of thofe, whofe 
pious and charitable Intentions might 
difpofe them co give their Affiftance 
towards rendering the Univerfity in 


general, as well as the feveral Socie- 
ties of it, more inftrumental in pro- 


moting thofe great and neceflary 
Ends ; and that the Petitioners there- 
fore hoped, they fhould be exempted 
from the Reftraints mentioned in the 
Bill ; or that they fhould meet with 
fuch Relief from that Houfe, as to 
the Houfe fhould feem meet. Which 
Petition was likewife referred to the 
fame Committee, 

On the 31ft of the fame Month, a 
Petition of the Governors of the 
Charity for Relief of the poor Wi- 
dows and Childreu of Clergymen, 
was prefented to the Houfe, and 
read; fetring forth, That by Letters 
Patent of King Charles II. the Peti- 
tioners were conftituted a Corpora- 
tion, for Relief of the poor Widows 
and Children of Clergymen, and made 
capable in the Law, to take Lands, 
Tenements and Hereditaments, not 
exceeding the yearly Value of 2000/. 
and alfo Goods, Chattels, and Things 
of what Nature and Quality foever, 
and to alienate and difpofe of the 
fame; which Capacity was enlarged 
fy his late Majefty King George I. to 
3000/, a Year more, and that the 
Inftitution of that Charity had been 
fo well efteemed, and fupported by fo 
many pious and well-difpofed Per- 
fons, that. the Petitioners had, for 
divers Years paft, been able to make a 
Diftribution of 5/7. Pounds a Year to 
above 800 Widows of very poor Cler- 
gymen, and to put out many of their 
Children yearly to ufeful Trades , 
who otherwife muft have been bur- 





thenfome to their refpective Parifhes, 
and their Children lefs ufeful to the 
Commonwealth, an Account whereof 
had been annually printed and pub- 
lifhed; and that the Objects of that 
Charity were far more numerous, 
than the Petitioners could provide for, 
out of their certain annual Revenues, 
and cafual Benefactions, their certain 
annual Revenues then not exceeding 
3000/7 a Year; and therefore, as 
that Charity was fo well founded, 

and for fo good Purpofes, and that 
Corporation ‘reftrained from accepting 
Lands beyond s000/, a Year, and 
thofe alienable in the Difcretion of 
the Petitioners, praying, that that 
Corporation might be wholly accept- 
ed out of the Bill then depending in 
that Houfe, for reftraining the Difpo- 
fitions of Lands, whereby the fame 
become unalienable, or that fuch Pro- 
vifion might be made thereby, that 
that Corporation might enjoy the 
Benefits intended them by the faid 
Royal Grants, and that the fame 
might be preferved to them, to the 
full Extent thereof. No Motion be- 
ing made for referring this Petition 
to the Committeé, it was ordered to 
lie upon the Table. 

On the 2d of April, a Petition of 
the Governors of the Bounty of Q. 
Anne, for the Augmentation of thé 
Maintenance of the poor Clergy, was 
prefented to the Houfe and read; fet- 
ting forth, © That the faid Governors 
© were made a Body corporate by her 
© Jate Majefty Queen 4zne, in the 
© 3d Year of her Reign, in purfuance 
© of an Act of Parliament, impower- 
¢ ing her to fettle upon them the Re- 
© venue of the Firft-Fruits and Tenths, 
© for the Augmentation of rhe Main- 
© cenance of the poor Clergy, and to 
© make Rules and Orders for the regu- 


© Jar Admminiftration of the fame, by - 


© which Sratute Licence was given to 
€ all and every Perfon or Perfons, by 
€ Deed inrolled, in fich Manner, and 

¢ within 
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© within fuch Time, as was directed 
© by the Searute made in the 27rh 
© Year of the Reign of Hexry VIII. 


© for InroJIment of Bargains and Sales, } 


£ or by Laft Will or Teftament duly 
© execured, to grant to the faid Cor- 
© poration and their Succeffors, Lands, 
© Tenements, Hereditaments, Goods 
© and Chatcels, for the Purpofes men- 
© tioned in the faid A&t ; which Cor- 
© poration had alfo thereby full Capa- 
© city to purchafe, take and enjoy any 
© Money, Lands, Tenements, Goods 
© and Chartels, without any Licence 
Sor Writ ad quod damnum, the Sta~ 
© tute of Mortmain, or any other 
© Statute or Law to the contrary not- 
© withitanding ; and that afterwards, 
© in purfaance of the-Powers granted 
© by the faid Stature, divers Rules 
£and Orders were fettled and con- 
© firmed by her faid late Mayjefty, 
© under ‘the Great Seal; by fome of 
© which Rules’ and Orders, the Aug- 
© mentations to be made; were di- 
© reéted to be by Way of Purchafe, 
© and not by Way of Penfion ;~ and 
© the ftared Sum to be allow’d for the 
© Augmentation of each Cure, was 
© limited to 200/. to be invefted in a 
© Purcliafe, at the Expeuce lof the 
© Corporation ; and the faid- Gover- 
© nors were impowered to: give the 
© faid Sum of 200 /. to Cures not ex- 
© ceeding 35/1 per Aun. (which Sum, 
“ was afterwards, by the Authority 
© of King George I. extended to 50/. 
© per. Ann.) where any Perfons would 
© give’ the fame or greater Value in 
© Lands or Tithes; and fuch ‘Gover- 
© nors were direéted, every Year, be- 
© tween Cbrifimas and Eaffer, to canfe 
© the Account of what Money they 
© had to diftribute that Year, to be 
© audited, and when they knew the 
© Sum, publick Notice was directed 
© to be given, that they had fuch a 
£ Sum co diftribuee in fo many Shares, 
£ and that they would be ready to ap- 
$ ply thofe Shares ta fuch Cures ag 


| 





; 
wanred the fame, and were by rhe 
Rules: of the Corporation qualified 
to receive them, where any Perfons 
would add the Jike or grearer Sum 
to it, or the Value in Lands or 
Tithes for any particular Cure ; and 
that the Fetirioners apprehended, 
thar by the Bill then depending be~ 
fore. the Houfe, ‘to reftrain the Dif 
pofitions of Lands, whereby rhe 
fame become unalienable, the Rishrs 
and Powers vefted in them by rhe 
faid A&t, and by the Riles and Ors 
ders. made: in Purfuance thereof} 
might be grearly affected, if fome 
proper Provifion fhould noe be made 
to prevent ic; and therefore prays 
ing that a’ Claufe or Clanfes might 
be added, whereby the faid Riglits 
and Powers might be fecured.” 
After reading this Petition, a Moa 
tion was made and feconded, for of 
dering it to be referred tothe Coyifid 
deration of the Committee to whoit 
the’ faid Bill. was commitred ; and 
the fame being oppofed, after a pretty 
Jong Debate; the Queftion was put, 
and, upon a Divifion carry’d’ in’ the 
Negative, by'1 43 to 95; whereupon 
the Peririon was order’d to lie tivom 
the Table. 3 

The fame-Day the Houfe, according 
to’ Order, refoly’d itfelf into a Com 
mittee of che whole Houfe upon rhe 
faid’ Bill, and made fone Progress, 
Mr, G———~» being in the Chai¥ ; ‘uf 
ter which, Mr. Speaker refinii’d the 
Chair, and Mr. G-—— reported from 
the Committee; that they had made 
fome. Progrefs in the Bill, and had 
directed him’ -to move, thac they 
might have Leave to fir again ; wheres 
upon it was refolved, that rhe Houfe 
would, upon Monday then next, at 
Twelve o’Clock, refolve itfelf into a 
Committee of the whole. Houfe, to 
confider firthér of the faid Bill. 

On: the fai Day, being Monday 
April's, it was moved and réfolved, 
Phat an-humble Addrefe he prefenred 
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to his Majefty, That he would be 
gracionfly pleafed to give Direétions 
to the proper Officer co lay before 
that Houfe an Account of what Li- 
eences had been granted by the Crown, 
and for what Values refpeétively, to 
any Perfon or Perfons, Bodies Poli. 
tick or Corporate, their Heirs or Suc- 
ceffons, to alienate in Mortmain, and 
to purchafe, take and hold in Mort- 
main in Perpetuity, any Lands, Te- 
nements, or Hereditaments whatfo- 
ever, finee the A& of the 7th Year 
of the Reign of King William III. 
entitled, An AG for the Encourage- 
ment of charitable Gifts and Difpofi- 
tions, to that prefent Time. 

Afier which, the Houfe, accord- 
ing to Order, refoly’d ititlf into a 
Committee of the whole Houfe, to 
confider further of che faid Bill, when 
Mr. G——=a being their Chairman as 
before, the Claufe for excepting out 
of the faid Bill the Univerfities of 
Oxford and Cambridge, and the Col- 
leges of Eaton, Winchefter, ini Weft- 
mixfier, with a Provifion relating to 
Advowfons, was prefenred, and a 
Morion made for its being receiv’d 
and made Part of the Bill, which 
occafioned fome Debate ;_ bur upon 
ahe Queftion being pur; it was, upon 
a Divifion, carry’d in the Affirma- 
tive, by 227 to 130. 

With refpeét to the Provilo rela- 
ting to Advowfons, an Amendment 
was propofed for leaving ic in the 
Power of the feveral Colleges belong- 
ing to the two Univerfities, to ex- 
change finall Livings for larger, fo 
.as not to increafe the Number of Ad- 
vow fons, to which they were by the 
.A& to be reftrained, which occafio- 
ned a new Debare, and at Jaft, upon 
putting the Qneftion, it was carry’d 
in the Negative. 

After which, the Committee ha- 
<ving gone through the Bill, they 
direéted their Chairman to report the 
Amendments they had-made to it, 
: 5 





when the Houfe thould pleafe to re- 
receive the fame 5 and om the 9th, a 
Petition of the Grey Coat Hofpiral 
in Tothill Fields, of the Royal Foun- 
dation of Queen Anne, was prefented 
to the Houfe and read, fetting forth, 
That by Lercers Patent, dated the 19th 
Day of April, in the sth Year of: the 
Reign of the late Queen Anne, the 
Petitioners were conftituted a Corpo- 
ration, and made capable in Law to 
take Lands, Tenements, and Heredi- 
taments, not exceeding the yearly 
Value of 2000/. and alfo Goods, 
Chattels, and Things of what Nature 
or Value foever, for the Benefit of 
fuch poor Children of the Parifh of 
St. Margaret, Wefiminfler, as from 
‘Time to Time fhould be admitted in- 
to the faid Hofpical ; and that the 
Petitioners had for feveral Years paft, 
been enabled to maintain, cloath and 
teach a confiderable Number of poor 
Children of borh Sexes, and had from 
the Time of the firft Foundation of 
the faid Hofpital, placed out above 
goo. Children Apprentices, fome to 
the Sea Service, and others to. ufefil 
Trades, Hufbandry and Houfewifery ; 
and that the Children then, and many 
Years-paft, were many more in Num- 
ber thar the Petitioners could provide 
for by the yearly Subferiptions and 
Colleétion joined to the certain annual 
Revenues of the faid Hofpital, which 
together, at that Time, did nor -ex- 
ceed ood, a Years fo that were it 
not for the cafiual and generous Bene- 
faétions, the Petitioners had receiv’d 
by the Bequefts of feveral pious and 
well-difpofed Perfons, they could not 
take fo many poor Children into their 
Care and Proteétion, to be maintained, 
cloathed, and inftruéted ; and there- 
fore, in Confideration the then annual 
Kevenue belonging to that Hofpital, 
was of fo fmall a Value, praying, 
that that Corporation might be ex- 
cepted out of the Bill chen depending 
in that Houfe, for reftraining the 
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Difpofitions of Lands, whereby the 
fume become unalienable, or that fuch 
Provifion might be made thereby, 
that the Benefirs intended them by 
the Grant of their Royal Foundreis, 
might be preferved to them in their 
full Extenc, Which Petition was or- 
der’ to Jie on the Table. 

Next Day a Petision of the Tru- 
ftees of the feveral Charity Schools 
‘virhin the Ciries of London and We/t- 
minfter, Borough of Southwark, and 
Bills of Mortality, in Behalf of up- 
wards of 5000 poor Children cloathed 
and educated in the faid Schools, and 
alfo in Behalf of all other Charity 
Schools in this Kingdom, for the E- 
ducation of the Children of the Poor 
in the Principles of the Church of 
England, as by Law eftablithed, was 
prefented to the Honfe and read, fer 
ting forth, ‘That if the Bill then de- 
pending in that Houle, to reftrain the 
Difpofitions of Lands, whereby the 
fame become unalienable, fhould pafs 
into a Law withour Amendment, it 
would: prevent many charitable Dona- 
tions for the Promotioy of the faid 
Schools, which were fo fa from 
having any large Endowments in 
Land or Money, that very few had 
fo much as a School-houfe ; and thar, 
as the voluntary Contributions did 
not equally and regularly anfwer the 
conftane Expences, the Truftees in 
feveral Places have been obliged to re- 
duce che Number of their Children, 
and in others the Schools had been 
entirely Jaid down, for want of Means 


to fuppore them ; and reprefenting to | 


the Honfe the great Ufefulnefs of thofe 
Schools, and alledging that during 
the Continuance thereof, the Petitio- 
ners have placed out upwards of 
17,000 Children, within the faid 
Bills of Mortality, to Apprentice- 
fhips in the lewer Trades, and to 
menial Services, whereof about one 
Half had been put out to fuch Servi- 
ces, befides near 400 bound to che 





Sea. Service ; and therefore praying 


‘the Houfe to excepr the fajd Charity 


Schools out of the fajd Bill, or to 
grant them fuch orher Relief as to the 
Houfe should feem meet, This Peti- 
tion was likewiie ordered to lie upon, 
the Table. 

The fame Day, the Report from 
the Committee upon the faid Bill was 
received, ax! the Amendments, with 
Amendments to one of them, al] a- 
greed to; after which, the Bill, with 
the Amendments, was ordered to be 
ingroffed ; and on the 1rsth, rhe Bill 
was read a third Time, and « Motion 
made for its being pafled, which oc- 
cafioned fome Debate; but upon the 
Queftion being put, it was, upon a 
Divifion, carry’d in the Affirmative, 
by 1976 to 72; and Mr.G # \Vas 
ordered to carry, the Bill co the Lords, 
and defire their Concurrence, 

We have not given any of the De- 
bates upon this Bill in the Houfe ot 
Commons, becaufe we thought it was 
more necedfary to give the Subftance 
of the Debate upon it in the orher 
Houfe, and we had nor Room for 
both ; but as the Peritions againft it 
were all from confiderable Corporate 
Bodies, and contain an aurhentick 
Account of the prefene Stare of each 
refpectively, we thought it was nee 
ceflary to give a full Extract of cach 
of them. 

On the-16th of 4pri/ this Bill was 
read a firft Time in the Houfe of 
Lords, a fecond Time on the oth, 
and on the sth of May the faid Houfe 
refoly’d itfelf into'a Commitee upe 
the fame, when the chief Debates 
happened both in Relation to the 
Merits of the Bill in general, and in 
Relation to the feveral particular Clau- 
fes, 

Before the Houfe refolved itflf in- 
to the faid Committee, the Lord 
G. er moved for an Infbuétion to 








receive a Claufe in Favour of the 
Univerfities, much of the fame Na- 
O02 ture 


v 














292 


‘The Hiftorical Regifter, 


N° 86 





ture with that propofed in the Houfe 
of Comimons, with Refpeét to the 
giving them a Liberry to exchange 
the fmal] Livings they were, or 
might be in Poffeffion of, for others 
OF a greater Value, fo as the Num- 
ber of Advowfons in the Poffeffion 
of any College might never exceed 
the Number prefcribed by the Bill ; 
in which he was fupported by the 
Lard B——f, the Earl of 4 
the Earl of St——d, &c. but upon 
the Queftion’s being put, ic was car- 
ried in the Negative. 

Affer the Honfe had refolved itfelf 
into the Committee, the Earl of 
§ @ took Norice that the Words 
(to Ufes called Charitable Ufes) in 
the Preamble, feemed to caft fome 
Sort of Reflection upon thofe Chari- 
table Foundations which had been 
Jately eftablifhed, none of which, he 
hoped, tlteir Lordthips would look on 
as a publick Mifchief, and therefore 
he propefed leaving them ont ; in 
which he was feconded by the Earl of 
A—xn, and the Bifhop of §.——7ry, 
but this Amendment was difagreed to, 
becaufe foe of the late Difpofirions 
made to fuch Foundations feemed to 
be a little extravagant ; and even the 
Foundations ‘themfelves, if they had 
not already, might very foon become 
a publick Mifchief, 

The Bifhop of S——-ry likewife 
took Notice, That by fome Words in 
the firft enacting Claufe, the Charita- 
ble Foundation, call’d Queen Anne’s 
Bounty, which he hoped was Jooked 
on by all their Lordfhips as a mcit 
vieful and neceflary Foundarion, would 
be difabled even from taking any Sum 
of Money, or other Perfonal Eftate ; 
for by that Claufe, as ic then dtood, 
no Sum of Money or other Perfonal 
Eftare whatfoever, to be Jaid out in 
the Purchafe of Lands, eould be gi- 
yen by Will to any charitable Ufe 
whatfoever ; and as that Society, by 
gheir own Rules and Order's, were 




















obliged.to employ all Sums of Money 
left to them in the Purchafe of Lands, 
he was afraid, that every Legacy left 
them by Will, would be wichin the 
reftraining Words of that Claufe : 
therefore he hoped, fome explanatory 
Words would .be added in Behalf of 
that Sociery ; but this was likewife 
difagreed to. 

Then the Lord H. ck took No- 
tice, that the general Words in the 
reftraining Clanfe might in fome Cua- 
fes afteé&e Purchafes for a valuable 
Confideration, therefore he moved, 
that the following Provifo fhould be 
inferred in the Bill, wz. 

* Provided always, that nothing 
© herein before-mention’d, relating ro 
* the Sealing and Delivery of any 
© Deed or Deeds, twelve Calendar 
© Months at Jeaft before the Death of 
‘the Grantor, or to the Transfer of 
© any Stock fix Calendar Months be- 
© fore the Death of the Grantor, or 
© Perfon making fuch Transfer, thall 
‘extend or be conftrued to extend ta 
* any Purchafe of any Eftate in Lands, 
* Tenements, or Hereditaments, or 
‘any Transfer of any Stock, to be 
€ made really and bona fide, for a full 
€ and valuable Confideration aétually 
paid, at or before the making fuch 
‘Conveyance or Transfer, without 
* Fraud or Collufion. 

This was objected to by fome Lords, 
as being unnece flary, and as it would 
afford a Hi: indle for evading the Lary ; 
for as Conveyances of Land Eftates 
might be, according to the Laws of 
this Kingdom, made by Perfons on 
their Death-bed, ir would be eafy fox 
any Charitable Corporation or body 
Politick, to pay a full and valuable 
Confideration in ready Money, at or 
before the making of any fuch Death- 
bed Conveyance or Transfer, and at 
the fame Time to have a Will made, 
whereby the Sum fo paid fhould be 
left them by Way of Legacy; which 
would be a good Bequelt, and with 
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thar Legacy the Body Politick: might 
replace the Money which they had 
laid out upon the Purchafe ; bur ir 
being the general Opinion, that fach 
a Conveyance and Bequeft would be 
interpreted as made by Fraud or Col- 
lufion, in Order to evade the Law, 
and would not therefore be within 
the Provifo ; and it being thoughe 
that it would be a great “Hardthip 
upon all Bodies Politick, to. make 
void every Purchafe or Transfer they 
could afterwards make or receive in 
Cafe the Grantor, or Perfon who 
made the Transfer, fhould by Acci- 
dent die within a Twelvemonth after 
fuch Purchafe, or within fix Calen- 
dar Months after fuch Transfer, even 
tho’ really and bona fide made for a 
full and valuable Confideration, paid 
at or before the making of fuch Pur- 
chafe or Transfer, therefore: it was 
agreed that the Provifo offered fhould 
be inferred and made pare of the 
Bill. 

The Committee went afterwards 
through the Bill, and ordered their 
Amendment to be reported to the 
Houfe ; and accordingly, on the 11th, 
the Lord D r, their Chairman, 
reparted the fame to the Houle, when 
a Propofition was made, to leave out, 
at the Jarrer End of che firft ena¢ting 
Claufe, thefe Words, viz. © And un- 
$ Jefs the fame be made to take Effect 
© in Poffeffion for the charitable Ufe 
© inrended, immediately for the ma- 
€ king thereof, and be without any 
§ Power of Revocation, Refervation, 
€ Truft,Condition, Limitation, Claufe, 
Sor Agreement wharfoever, for the 
$ Benefit of the Donor or Grantor, 
Sor of any Perfon claiming under 
© him.” This occafioned a pretty long 
Debare, the Subftance of which we 
fhall give in the Argument upon the 
Bill in general ; but the Queftion be- 
ing at Jaft pur, Whether thofe Words 
fhould ttand part of the Bill, it was 
gefoly’d in the Aij mative ; and the 








' Amendment made by the Committee 


being agreed to, the Bill was ordered 
to be read a third Time ; which was 
aceordingly done on the 13th, and 
the Bill paffed without a Divifion ; 
buc the following Temporal Lords 
entered their Proteft, without giving 


any Reafons, viz. 
‘ 
Abingdon, Montjoy, 
Beaufort, Northampton, 
Oxford and Litchfield, 
Mortimer, — Strafford, 


The Arguments for the Bill were as 
follow : 
My Lords, 

S the’ Landed Intereft of this 
Kingdom has always been our 

chief Support againit foreign Ene- 
mies, and the great Bulwark for de- 
fending the Liberties of rhe People, 
againft the Attempts of ambitious 
encroaching Power ; therefore it has 
always been reckon’d a moft neceflary 
and a fundamental Maxim of our 
Conftitution, not to allow any great 
Share of our Landed Intereft to be 
vefted in Societies or Bodies Politick, 
either Sacred or Prophane : This 
Maxim appears to be coeval with our 
Monarchy, and is expreily eftablifhed 
by the great Charter ; for rho’ Grants 
or Alienations of Lands to religious 
Houfes only, be thereby prohibited, 
yet this Prohibition was founded upoa 
the general Maxim, and religious 
Honufes only were then mentioned, 
becaufe Alienations tro them. was at 
that Time the only Tranfgreffion of 
this Maxim, whigh had been felt or 
complained of ; but in che very next 
Reign, in the 7th Year of the Reign 
of our great Edward I. this Defe& 
was fupply’d, and by an exprefs Sra- 


tute, Alienations of Lands to any 
Body Politick whatfoever, were for- 
under Pain of forfeiting the 
le was that wife 
Vecedlir ye of chis Maxim, 
that 


bidden, 
fame ; Nay, fo fenfibl 
King, of the N 
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that by the faid Scarute it is enaéted, 
That no Body Politick fhall prefume 
to appropriate tothemfelves any Lands 
or Tenemenits by any artful or evafive 
Method whatfoever ; and of fuch 
Gonfequence was the Alienation of 
Lands in Mortmain thought of old, 
that by one of our. old Seatures, the 
Writ ad quod damnum for alienating 
Lands in Mortmain, was ordered not 
co ke granted but upon Petition in 
full Parliament. 

Tis true, my Lords, our Anceftors 
had feveral Reafons for prevenring the 
Alienation of Lands in Mortmain, 
which do not fubfift at this Day. 
We are not now in Danger of having 
our Lands fwallow’d up by an ambi- 
tious and avaricious Clergy, therefore 
we need not provide fo ftrongly a- 
gainft our Lands paffing into their 
Hands. The Defence of the Narion 
does not now fo much depend upon 
ow Militia or Military Tenures, 
therefore the Safety of the Nation 
cannot be brought into fo great Dan- 
ger by a Multiplicity of fuch Grants : 
And as our Lands are aj] now held by 
Socage Tenure, neither his Majefty, 
nor any inferior Lord under him, can 
te fo much injured by fuch a Grant : 
But there is another Reafon which 
chen fubfitied, which now fubfifts, 
and which will always fubfift ; for 
if a great Part of the Land Eftates 
of this Kingdom fhould ever come to 
be poffeffed by Corporations or Bodies 
Politick, it might be of the moit 
dangerous Confequence, both with 
Refpeét to our Security againft foreign 
Invafions, and with Refpeét to rhe 
Prefervation of our Rights and Pri- 
wileges ; becaufe it is certain, that a 
Man who has in his own Perfon a 
particular Right to any Land Eftare, 
which he may tranfmit to his Pofte- 
rity, will be more daring and active 
in the Defence of that Right againft 
a foreign Enemy, and more jealous 
ef Arbitrary Power, by which char 





Right ‘may be made precarious, than 
we can fuppofe any Man will be, 
who has a Right in the Lands only 
as a Leffee, or as a Member of a 
Corporation. This, to me, will al- 
ways be a ftrong Reafon for looking 
with a jealous Eye upon the growing 
Property of Corporations in the Lands. 
of this Kingdom: This I take to be 
now one of the chief Reafons for not 
allowing any Bodies Pdlitick to pur- 
chafe Lands without the King’s Li- 
cence ; and while our Laws conrinue 
as they ftand ar prefenr, it is to be 
hoped that the Power of granting 
fuch Licences will be made Ufe of 
with great Circum{peétion. 

As this Power has not yet been too 
far extended, as we are certain no 
wrong or unwife Ufe will be made 
of is during his prefent Majefty’s 
Reign, therefore it is not abfolutely 
neceffary to fubje&t it to any Reftraint : 
But, my Lords, there is an Evil 
lately grown up; an Evil not foun- 
ded upon our antient Conftitution, but 
an Evil which took its Rife from our 
having departed about two Centuries 
ago from the Common Law of this 
Kingdom. I mean the Liberty of 
granting or devifing all Sorts of Land 
Eftates by Will, and even upon Death-. 
bed, not only to the Difappoinrmenc 
and Difherifon of a Man’s narural 
and lawful Heirs, bute to. the Preju- 
dice of the common Good of this 
Kingdom, and in Contradiétion to 
that antient Maxim, which. forbids 
the granting or alienating any Lands 
in Mortmain, Happy was it for this 
Nation, and for many great. Fami- 
lies in this Kingdom, thar no Man 
had fuch a Liberry in the Times of 
Popery and Superftition ; for if Men 
could then have granted their Eftates 
by Will, we fhould never have’ had 
fuch an Article as I have mention’d 
in Magna Charta, nor any Law 
againft Mortmain ; we fhould never 
have had a Reformation ;. nay, I 

¢ doubt 
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«doubt much if we fhould have had a 

Layman of a Land Eitare in England : 
But luckily for us, we did not think 
of this Alteration of the Common 
Law, ‘till the Reformation was not 
only begun, but pretty far advanced, 
and thofe Monafteries and Religious 
Orders diffolved, who had been for 
Ages the Taxers of every dying 
Man’s Will, and the Terror of all his 
Relations, 

We know, my Lords, that this 
Liberty of deviting Land-Eftates by 
Will, was firtt eftablithed by a Scaruce 
of the 32d of Hexry VIII. which 
was explained and enforced by another 
Statute of the 34th and 35th of that 
King’s Reign. However, by thefe 
two Statutes, there were fome Re- 
Mtraints laid, or rather left, upon 


granting or alienating Land-Eftates by | 


Will ; for a Man was allowed to 
devife but one third Part of his Lands 
held by Knight’s Service, and there 
is an expreis Exception made with 
Refpeét to Bodies Politick or Corpo- 
rate 5 fo that no Man coukl by thele 
Statures devife a Land-Eftate to any 
Body Politick or Corporate, no not 
even with the King’s Licence ; but 
both thefe Reftraints are now in a 
great Meafure removed, for all Te- 
. nures having been, by an A&t of the 
12th of King Charées I. turned in- 
.to free and common Socage, a Man 
may now devife by Will all his Fee- 
fimple Lands if he pleases ; and by 
an A& of the ad of Queen 4nane, any 
Perfon may by Will devife his whole 
Land-Eftate to the Corporation for 
the Bounty of Queen Azme, and they 
are enabled co take and enjoy the fame 
withont any Licence,. or Writ ad 
- quod damnum. So that with Refpect 
. to this Corporation, every Man may, 
upon-his Death-bed, and even in his 
laft Moments, devife his whole Land- 
. Eftate, noe only to the Diappoint- 
-ment and Ditherifon of his natural 
and lawful Heirs, but to the Preju- 





dice of what was of old thonght to 
be the common Good of this King- 
dom, and in Cormradiction to that an- 
cient Maxim, which forbids rhe granr- 
ing or alienating any Lands in Mort- 
main, without a Writ ad quod dam- 
num, which formerly could not be 
granted but mpon a Petition in full 
Parliament. 

So careful were our Anceffors in 
preventing the Lands of this King- 
dom from coming into the Hands of 
Corporations, or Bodies Politick, Ee 
clefiaitical or Lay, Sole or Agregare, 
that Grants or Alienatinns of Lands 
to any Perfon or Perfons in Prutt, 
and for the Ufe of fach Bodies, are 
declared void by a Stature of the rsth 
of Richard Vi. and by a Stature of 
the 23¢ of Herry VII. all Grants 
and Alienations of Lands to any Per- 
fon or Perfons in Truft for any firper~ 
ftitious Ufe, are declired ro be utterly 
void. But of Jater Times, we have 
found outa Sort of Ufe called a cha- 
ritable Ufe, for the Bencetic of which, 
a@ Man may alienare, grant, or de- 
vife his Lands; fo thar, as the Law 
ftands at prefenr, tho’ a Man cannot 
devife his Lands to any Corporation, 
except that for the Bounty of Queen 
Anne; yet he may now, upon his 
Death-bed, and even in his lft Mo- 
ments, devife his whole Land-Eftate 
to any Perfon or Perfons, in Truft, 
for the Benefit of any Charitable Ufe 
he pleafes to appoint. 

How we have come in thefe later 
Ages. to ¢ftablith fo unbonnded a Li- 
berty of devifing Land-Eftares by 
Will, and in Mortmain too, 1 do not 
know ; but I am fure it is inconfi- 
ftent with the anrient Maxims of this 
Kingdom, and with the Laws-‘now 
fubfifting in moft Countries of Ex- 
rope; for in Scotland, no Man can 
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by their Jaft Will or Teftament, free- 
ly difpofe of their Goods and Chat- 
tels, “till an At was made in the 
7th and 8th Years of the Reign of 
his late Majefty King William for 
that Purpofe, Tho’ this unbounded 
Liberty may be attended with fome 
Conveniencies, yet I am perfuaded it 
often fubjeéts dying Perfons to great 
Trouble and Solicitation, fo that many 
of them have been, and many may 
be, obliged to purchafe the Privilege 
of pafling their laft Moments in Eafe 
and Quiet, ac the Expence of their 
natural Heirs ; which I muft call an 
Injuftice done to a Man’s next Rela- 
tions, if they have never been guilty 
of any Thing to deferve being difap- 
pointed of thar Expeétarion they are 
jultiy entitled to by the Laws of their 
Country ; and it is certain, that more 
Law-Suits have fprung from. this 
Fountain, than from any other Regu- 
lation in the whole Body of the Laws 
of England: This Injuftice and In- 
convenience are moft emphatically, 
as well as prophetically taken Norice 
of by the great Coke in his Remarks 
upon the two Statutes of Heary VIII. 
I have mentioned, where, having ta- 
ken Notice, that by the Common 
Law no Lands or Tenements were 
devifable by any Laft Will and: Tefta- 
ment ; * But now, /ays 4e, fince Lit- 
© tleton wrote, by the Statutes of 32 
© and 34 Henry VIII. Lands and Te- 
© nements are generally devifable by 
©the Laft Will in Writing, or the 
© Teftament of the Tenant in Fee-fim- 
* ple, whereby the ancient Common 
© Law is alrer’d, whereupon many dif- 
© ficult Queftions, and moft commonly : 
€ ditherifon of Heirs, (when the Devi- 
“ fars are pinched by the Meffengers of 
© Death, he might have added, /ome 
© other Sorts of Meffengers) do arife and, 
© happen.” From thefe Words we 
may, judge, thar That great Man did 
not much approve of thofe two Sra- 
tures ; and if he had been alive at this 
Day, 1 ain convinced he would have 








much lefs approved of the Stature 
made in the 2d of Q. Anne, which 
I have already taken Notice of. 

I am very far from difapproving 
of all charicable Foundations, or of 
all Donations to charitable Ufes, ei- 
ther by Will or by Deed ; but I am 
convinced, that our charitable Foun- 
dations may become too numerous, 
and that fome of thofe we have“alrea- 
dy eftablifhed, may become too rich 
and extenfive, efpecially, if the un- 
limited Power of granting Licences 
firft vefted in the Crown by the Sra- 
tute of the 7th and 8th of the late 
King William, be not cautioufly and 
moderately nféd. . However, as no 
wrong Ufe has yet been made of that 
Power, as there is no Appearance or 
Sufpicion that a wrong Ufe will be 
made of it, there is therefore no pre- 
fent Occafion for laying any Reftraint 
upon it, or for laying any Reftraint 
upon thofe Donations which are made 
to Corporations or charitable Ufes by 
Men. in full Healch and Vigour, and 
to take Place immediately upon the 
executing of the Writings for that 
Purpofe.; but as for thiofe Donations 
which are made by Will, or by any 
Deed im the Nature of a Will; and 
not to.take Place ’till after the Death 
of the Donor, I am of Opinion that 
ic is high ‘Time for us to reaffume-the 
Maxims of our Anceftors, by reftrain- 
ing this Teftamentary Power, with 
Refpeét, at leaft, ro Land-Effates ; 
for, by thg fpecious Pretence of Cha- 
rity, the Solicitations of thofe who 
are incerefted in Charitable Founda- 
tions, andthe Pride and Vanity of 
Donors, it is to me highly probable 
that too great a Part of the Lands in 
this Kingdom may foon come to be in 
Mortmain, to the Prejudice of the 
Nation in general, and to the Ruin 
or unjuft Difappointment of many a 
Man’s poor Relations ; for I cannot 
but think that a Man’s Heits at Law 
have fome Sort of natural Right to 
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fucceed after his Death, at Icaft to 
his Land Eftate, unlefs they have 
forfeired that natural Right by fome 
Sort of unnatural Behaviour ; and I 
cannot think it’ any Charity in a 
‘Man to give, even to the moft cha- 
ritable Ufe, that which he cannot in 
himfelf either poffefs or enjoy: The 
giving of any fuch Chariry I fhall 
always look on rather as an A&t of 
Injuftice towards the Heir at Law, 
than as an Act of Charity in the 
Donor ; and as the giving of Land 
Effates in fuch a Manner, is contrary 
to the ancient Maxims of the King- 
‘dom, and may be of dangerous Con- 
fequence to the Publick, I think it 
ought to be prevented. This is what 
is intended by the Bill now before 
us, and therefore I am moft heartily 
for its being paffed into a Law, 


The Anfiwver was in’ Subftance as 
follows ; 
My Lords, 

HAT we have very ancient 

and very ftrong Laws againft 
granting or alienating Lands in Mort- 
main, is what I thai not deny, nor 
have I at prefent any Occafion for fo 
doing ; but the chief Reafans for 
enaéting thofe Laws were fuch as do 
not now, nor, I hope, ever will 
again fubfift in this Nation. We 
know that while Popery was efta- 
blithed in this Country, all the Lands 
which the Priefts, regular or fecular, 
could once get Poffeflion of, became 
not only unalienable, but were ina 
Manner torn off from the Common- 
wealth, and difmembered, as it were, 
from the Body of the Society ; for 
they were rendered for ever free from 
publick Taxes, or from being obliged 
to contribute any Thing towards the 
Safety or Defence of the Kingdom ; 
and as the Priefts were more properly 
the Subjeéts of the Pope of Rome, 
ghan of the King of Exgland, every 
Enlargement of their Poileflions, was 





, an increafing of the Power of a fo- 


reign Prince in the very Bowels of 
the Kingdom. This was the chief 
and the ftrongeft Reafon for prevent- 
ing the Alienation of any Lands ta 
them, and there was another Reafon 
of a private Nature, which was good 
againft Alienations either to Lay 
Corporations or Ecclefiaftick: I mean 
the Damage that might accrue by 
Alienations in Mortmain to the Lords 
of whom thofe Lands were’held ; for 
the Lord was thereby forever depri- 
ved of all thofe Profits and Services 
which were, or might become due ta 
him by the Nature of the Tenure ; 
bne as neither of thefe Reafons now 
fubfift, as no Lands alienated ie 
Mortmain can now be freed from 
any of the publick Taxes, and as no 
private Man can fuffer by any fuch 
Alienation, we have not fo great 
Caufe to guard again{t Alienarions in 
Mortmain. 

I fhall grant, that a Man who has 
a particular Right to a Land Eftate 
which he may tranfinit to his Pofte- 
rity, will probably be more con- 
cerned about the Prefervation of that, 
Right, than abour preferving a Right 
which he has in Lands only as a 
Member of a Corporation ; but every 
Man who has a Concern in the Ma- 
nagement of a Corporation, has fome 
Property of his own, and the Prefer- 
vation of that Property will make 
him as dariug and aétive againft a 
foreign Enemy, and as jealous cf ar- 
bitrary Power, as his Nature and 
Conftiturion will admit, which is all 
that could be expeéted of him, were 
he the.Proprietor of thofe Lands in 
which he has only a Right as a 
Member of a Corporation; fo that 
if all che Lands in England were in 
the Poffeffion of Corporations, I be- 
lieve the People would be as ready to 
defend themfelves zgainft a foreign 
Enemy, and as tenacions of their 


Liberties and Privileges, as they are 
Pp at 
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at prefent: And as for our religious 
Corporations, befides the Concern 
which every Member muft have for 
preferving the private Property he 
poffeffes, if he has any Regard for 
the Religion he profeffes, he mutt 
have a more than ordinary Concern 
for preferving the Nation againft fo- 
reign Invafions, and for preferving 
our happy Conftitution ; for by the 
Succefs of any foreign Invafion, the 
eftablifhed Religion would certainly 
be deftroyed, and it would be in a 
very precarious Situation, if it fhould 
ever come to depend upon the varia- 
ble Will of an arbitrary Prince ; 
from whence I muft conclnde, that 
neither the Safety of the Nation, nor 
the Prefervation of our Conftitution, 
is mnch concerned in preventing the 
Alienation of Lands in Mortmain. 
The ohly Reafon I can fuggeft to 
myfelf for reftraining the Alienation 
of Lands in Mortmain, is, left any 
one particular Corporation fhould , 
by getting a great deal of Land in 
their Poffeffion, become fo powerful, 
as to be able to prefcribe Laws to the 
whole Kingdom; and I am fure there 
is not at prefent a Corporate Body in 
the Kingdom from which any fuch 
Danger is to be apprehended, nor can 
fuch 4 Danger arife in any Time to 
come, while our prefent Laws againft 
Alienations in Mortmain continue in 
Force ; for as no Corporate Body can 
purchafe or hold a greater Quantity 
of Land than they are now intitled 
to purchafe, without a new Licence 
fiom the Crown, it will always be 
in the Power of the Crown to put 4 
Stop to rhe purchafing of more Lands 
by any particular Corporation, when- 
ever it fhall be thought proper ; 
which we may affure ourfelves the 
Crown will always do, long before 
any fach Corporate Body arrives at a 
dangerous Pitch of Riches and Power. 
Wich Refpeét therefore to Alienations 
of Land in Mortmain, 1 can fee no 
& 





Reafon for any Law aguinft them, or 
for laying any further Reftraint upon 
them. 

Now, with Rgard to the grant- 
ing or devifing Lands by Will, it is 
certain that by feveral late Statutes a 
much greater Latitude is allowed in 
that Way, than was allowed by the 
Common Law; but we very well 
know the two chief Reafons why no 
fuch Devifes, except with Refpedt to 
Burgage Tenures, were allowed by the 
Commen Law. The firft proceeded 
from the Nature of our ancient Te- 
nures; for as aJl onr Lands were 
granted to Men and their Heirs, for 
certuin Services to be performed to 
the Lord or Grantor, it was thought 
neceflary the Land fhould defcend to 
the Heir, .in Order to enable him to 
perform thofe Services to his Lord ; 
fo thar the firft Grant was looked on 
as a Sort of Entail, for the Tenant in 
moft Cafes could not fo much as alie- 
nate the Lands, even in his Lifee 
time, without the Confent of the 
Lord; the Nature of the Tenure 
therefore difabled him from difpofing 
of his Fee without the Confent of 
his Lord, and if he had Time to ob- 
tain the Confent of his Lord for 
granting his Fee to any other Perfon 
befides his next Heir, it was as eafy 
for him to do it by Deed as by 
Will; for which Reafon, while 
Things continued in that Situation, 
it was quite unneceffary to give any 
Man a Power to difpofe of his Land 
Eftare by Will, even thongh he 
fhould obtain his Lord’s Confent for 
fo doing. The other Reafon proceed- 
ed from the Nature of the Popith 
Religion, for in all Countries where 
that Religion is eftablifhed, the 
Monks and Friars infidioufly watch 
the Jaft Moments of every dying 
Perfon, in Order to terrify him into 
the giving great Legacies to their re- 
fpeétive Fraternities ; and as fome of 
the Tenets of that Religion are moft 
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artfully adapted for m:king Men very 
geucrous to the Church in their laft 
Moments, the Lawgivers of this 
Country, as well as moft other Coun- 
trits, took Care that it fhould nor be 
in the Power of thofe Priefts to make 
themfelyes the Heirs as well as Exe- 
cutors to any dying Perfon. 

Bur now both chefe Resfons are 
removed from this happy Kingdom, 
and therefore I think the natural 
Right a Man has to difpofe of his 
own, at what Time, and in whac 
Manuer he thinks moft proper, oughe 
to cake Place. It is certain, that « 
Power to difpofe of a Man’s Eftate 
at his Death in fuch «4 Manner as he 
may think beft, is a great Incitement 
to Induftry and Frugality, and con- 
fequently a great Encouragement to 
Trade in every Country where it is 
eftablifhed ; and we may obferye that 
the Trade ‘and Riches of this King- 
dom has increafed more in the two 
Centuries fince this natural Right was 
reftored, than it did in many Ages 
before. Ic is a Power chat is covered 
by every Man, becaufe when he has 
any Eftare, and a Power to difpofe 
of that Eftace by Will, while he 
lives he may expect to meet with a 
proper Regard and Attendance both 
from his next Relations, and all rhofe 
who happen to be near him; where- 
as, take this Power from him, and 
he may véry probably in his laft Sick- 
nefs or Extremity be negleéted by his 
next Heirs, and defpifed by all his 
Servants, For this Reafon if you lay 
any Reftraint upon a Man’s difpofing 
of his Land Eftate by Will, it will 
certainly prevent many from laying 
out any Part of their Money upon 


- Land, which will of Courfe fink its 


Value 3 for the Value of Lands, as 
well as of every other Commodity, 


- depends much upon the Number of 


Buyers that happen to be in the Mar- 
ket. Even our Anceftors, notwith- 
ftanding the Dangers and the Appre- 


»Wenfions they were under from the 





Infidioufuefs of Popith Priefts, yet 
fo fenfible were they that this Power 
of difpofing of our Eftates by Wills 
Was an Encouragement to Trade» 
that by the Cuftoms of all our tra- 
ding Towns, and wherever the Te- 
nure would admit of ir, even Lands 
were devifable by lait Will: I mean 
thofe Lands which were held by Bur- 
gage Tenure; and tho’ Sir Edward 
Coke does feem to throw fome Re- 
fleétion upon making orher Lands de- 
vifable by Will, yet we know ir to 
be an Axiom in Law, as old as the 
Common Law of Exgland, that Inte. 
reft Reipublice fuprema hominum Te- 
ftamenta rata Haberi, which Axiom 
that great Lawyer has mentioned 
with a feeming Approbation. I fhall 
grant that the Power of difpofing of 
a Land Eftate by Will, may fubjeé 2 
Man upon his Death- bed to many So- 
licitations and great Importunities ; 
by which Some Men may be in : 
Manner forced to difappoint. their 
natural Heirs, though rhis laft I he- 
lieve feldom or ever happens, bue 
where fuch Heirs have been guilty 
of fome Misbshaviour, or at leat of 
fome Impmdence; but there is no 
Convenience in this Life witheur 
fome Inconveniencies attending it : 
The Poffeffion of a great Eftare, or 
of great Power fu bjedts a Man to 
many Solicitations and much Treu. 
ble; yet no man would give up a 
great Eftate in Order to avoid fuch 
Solicitations, as very few sould re- 
fufs ta accept of a great Employmenr, 
becaufe of the Trouble attending ir. 
If this Argument were good againft 
leaving it in a Man’s Power to dif 
pofe of his Land Eftate by Will, it 
would likewife be a good Argument 
againit leaving ir in his Power to 
difpofe of his Perfonal Eftate by Te- 
ftament, and therefore, it might be 
faid, we ought to return to the an- 
cient Wel Law, which was abo-~ 
lithed by an A& of the late King 
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William. 1n the fame Manner, if 
the Multiplicity of Law-Suits occa- 
fioned by Devifes of Land, could be 
a good Argument againft admitcing 
of any fuch Devifes, it would like- 
wife be 2 good Argument againft ad- 
gitting of any Property, becanfe it is 
Certain, if there were no Property 
there could be no Law-Suits. But 
the Conveniencies attending Property, 
as well as the Conveniencies attend- 
ing the free Difpofal of that Proper- 
ty, are much greater than the Incon- 
veniencies, and therefore both ought 
to be eftablifhed and preferved in 
every well-regulated Society: Nay, 
jn moft, I believe in all Societies, a 
greater Latitude has been given, and 
more Favour fhewn, to the difpofing 
of Eftares by Will, than to the dif- 
pofing of Eftares by Deed: In this 
Country we know that a more benign 
and favourable Interpretation is put 
upon the Words of a Will than thofe 
of a Deed; and Perfons under the 
Age of 21 are allowed to difpofe of 
their Eftate by Will, though they are 
not allowed to difpofe of it by Deed ; 
befides feveral other Privileges with 
refpeét to Wills, all which jt would 
be too tedious to mention. ~ 

Having thus fhewn that there is now 
no Danger to be apprehended from A- 
lienations in Mortmain, or from a 
Liberty of devifing Land Eftates by 
Will, I muit next beg Leave to take 
Notice of that particular Sort of De- 
vifes which is to be reftrained by the 
Bill under our Confideration; and 
here [hope your Lordfhips will ex- 
cufe me, if I fay a few Words in Fa- 
wour of Charity. I am five it does 
not ftand in need of an Advocate 
with any Lord in this Houfe ; but as 
the Bill now before us will, in- my 
Opinion, be a great Obftruétion to 
all Charity for the future, FT think 
myfelf obliged to fay fomething in 
Favour of that amiable and ufeful 
Virtue. To affift the Widow and 
Fatherlefs, to relieve the Unfortunate 


and Diftreffed, to give Bread:and Em- 
ployment to the Indigent and Indu- 
ftrious, to nourifh the render Infant, 
and fuccour the helplefs Old, are Ac- 
tions in a private Man, which I am 
fure, will always meet with a gene- 
ral and juft Applaufe; and if they 
are commendable in a private Man, 
furely they are not fo abominable 
when performed by the Publick, as 
to deferve being prohibited by a pub- 
lick Law. On the contrary; we find 
that in all Countries, and in all Ages, 
a proper Care of the Poor, and pro- 
per Hofpitals for that Purpofe, has al- 
ways been taken Notice of as a cer- 
tain Sign of a wife and good Magi- 
ftracy, and of a well-regulated Com- 
monwealth. I am fure I have often 
heard it told to the Praife and Honour 
of a neighbouring Republick, that a 
Native of their Country is feldom or 
never feen begging in the Streets ; 
and bur very lately in this Honfe, I 
heard great Encomiums thrown out 
upon a certain Set of People in 
this Kingdom, for that they took a 
particular Care of their Poor. ‘Now, 
if ir be a good and laudable Thing 
in a State, ,if it be a good and lauda- 
ble Thing in any private Society, to 
take a proper and effectual Care of 
their Poor, what can we think of-a 
Law in any Kingdom for preventing 
its being ever in their Power, in a 
publick Way, either to‘ fupply the 
Poor, or relieve the Diftreffed ?. In 
no Country, in no Society, can this 
be done, in a publick Way, without 
a publick Fund for that Purpofe; and 
the larger the Fund is,. the more ef- 
fe&tually and the more generally will 
the Poor be fupplied, and the Diftref- 
fed relieved: Therefore in every 
Country, and in every Society, there 
ought to be fome fuch publick Fund ; 
and till that Fund be grown fully 
fufficient to anfwer the Purpofes de- 
figned, furely no Methods onght ta 





be taken to prevent its Increafe, 
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We have, “tistrue, many and great 
Hofpitals in this Kingdom, but they 
are far from being fufficient for the 
Pnrpofes defigned. To nourifh and 
feed our Children, to educate them 
in the true Principles of Religion and 
Morality, and to breeds them up to 
fome Trade or Employment, by 
which they may provide for them- 
felves, and be ufeful to Society, are 
Duties incumbent upon every Parent, 
but when the Parents are dead, or 
rendered unable to perform thofe Du- 
ties to their Children, the Children 
then become the Children of the 
Commonwealth, and thofe Duties 
ought to be performed by the Pub- 
lick. Let us take a View of the f- 
veral Parts of this great Cjry, or of 
any Part of the Kingdom, and we 
may fee that the Hofpitals we have 
for poor Children, are far from being 
fufficient for all the poor Children 
who have no Parents, or whofe Pa- 
rents are unable to provide for them. 
To fupport a decayed and decrepid 
Parent, who through Age or Infir- 
mity is not able to provide for him- 
felf, is a Duty incumbent upon his 
Children, but when he has no Chil- 
dren, or fuch as are unable to difcharge 
that Duty, it then becomes a Duty 
upon the Publick, and. though we 
have feyeral Hofpitals for the Old and 
Infirm, Iam fure they are far from 
being fufficient for the Purpofe, In 
the fame Manner we fhall find that 
our Hofpitals for Sick and Wounded, 
and our Hofpitals for Madmen and 
Ideots are far from being fufficient 
for providing for all fuch Objeéts of 
Charity: And when we find there is 
fuch a Deficiency in every Branch of 
publick Charity, I muft think ir both 
uncharitable and unwife to make a 
Regulation which will very much 
prevent the Increafe of every one of 
our publick charitable Funds. 

Among our many other charitable 


Fi wees Thope it will be grant, 


ed, that the publick Chariry eftablith- 
ed by her late Majefty Queen Aane, 
for augmenting the Maintenance of 
Minifters of the Eftablifhed Church, 
not fufficiently provided for, and 
from thence called The Corporation 
for Queen Anne’s Bounty, is a necef- 
fary and ufeful Foundation. The di- 
ftreffed and narrow Circumftances of 
many pious and worthy Clergymen 
of the Church of Exg/and, is an E- 
vil and a Scandal that has been often 
taken Notice of, and heavily com- 
plained of, therefore, in Order to 
provide a Cure for that Evil, and to 
remove that Scandal from the Nation, 
her Moft Gracious Majefty, by Au- 
thoriry of an Act of Parliament, 
did eftablifh a Corporation, upon 
whom fhe fettled the firit Fruits of 
all Benefices Spiritual, and by the 
fame A&t of Parliament any Perfon 
is enabled to grant to the faid Corpo- 
ration, any Real or Perfonal Eftare, 


all which they are to apply to the. 


Augmentation of the Mainrainance 
of Minifters of the Church of Eng- 
land having no fettled comperent Pro- 
vifion, to be applied according to the 
Will of the Benefactor, or in fach 
Manner, and according to fuch Rules, 
as fhould be appointed by their Char- 
ter: Accordingly divers Rules and 
Orders were fettled by her faid late 
Majefty, by fome of which Rules 
and Orders, the Augmentations to be 
made were direéted to be by Way of 
Purchafe, and not by Way of Pen- 
fion ; and the ftared Sum to be al- 
lowed for the Augmentation of each 
Cure was limited to 200/, and the 
Corporation was empowered to give 
the faid Sum only to Cures not ex- 
ceeding 354 per Ann. (which was 
by Authority of his late Majefty 
King George I, enlarged to 50/4. per 
Ann.) but this Sum of 200 /. each, ds 
firft to be applied to thofe Cures not 
exceeding so/. per Ann. where any 
Perfon will give the fame, or greater 
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. Sam or Value in Lands or Tithes' to 
the fame Cure. Now, my Lords, let 
‘us confider the proper Fund of this 
Charity, and the Ufes for which it 
is intended, in Order to fee whether 
the Fund is any Way fufficient for 
anfwering the Defign. The only pro- 
per Fnnd they have, is the Revenue 
of the fixt Fruits and Tenths, which 
was granted them by the late Queen 
Ane, and which does not amount-to 
34,000 /, a Year; the Ufes to which 
-this Fund is appropriated, are the 
Anugmentations of al] the Livings in 
. England under 50/. a Year; and as 
it is computed there are above 5500 
_fach Livings in Enzland, we mutt 
conclude, that it will be above 320 
Wears before they can make any pro- 
per Provifion for all thofe of the 
Clergy, who have not a fettled com- 
petent Provifion; and I am fue 
every one of your Lordfhips muft 
think, that would be a great Scandal 
upon this rich and oppulent Nation, 
to leave many of their poor Clergy 
almoft in a ftarving Condirion for 
fach a great Number of Years: This 
the Parliament which eftablifhed rhe 
Corporation feemed to be fully fenfi- 
ble of, and therefore they enabled 
them to take Donations in Land as 
well as Moncy ; and if we are now 
of the fame Sentiments, we mutt be 
of Opinion, that this publick chari- 
table Fund, Jike all rhe reft, is far 
from being fufficient for the good 
Purpofe intended. 

It being thus apparent, that every 
Society ought to fmpport the Poor, 
and relieve the diftreffed Members of 
their Society, and it being impofiible 
to do this without proper and fufh- 
cient Funds for that Purpofe, there. 
. fore it is certain that .in every well- 
regulated Society they will endea- 
vour, as much and as foon as they 
can, to eftablith fuch Funds: And it 
being likewife apparent, that no one 
ef our publick charitable Funds is 





fufficient for the Purpofe for which 
it was defigned, it muft be incon- 
fiftent with good Polity at Jeaft, ro 
make any Regulation, which will 
very much retard, if not entirely 
prevent the Increafe of either of 
them. That the Bill now before tis 
will very much retard the Increafe of 
any one of our charitable Funds is 
evident ; for it puts it out of the 
Power of any Man to give Charity 
at that very Time, when all Men are 
moft apt 10 give Charity, which is 
when they find themfelves drawing 
near to the Gates of Death, and be- 
gin to defpife thofe Riches and E- 
ftates, which they were fo fond of, 
while in Health and Vigour, that no 
Confideration could prevail with them 
to give away the moft inconfiderable 
Part: This of itfelf would, in my 
Opinion, be a very great Bar to the 
leaving of any Eftate in Land to a 
charitable Ufe; but to make this 
Prohibition extend to charitable Do- 
nations granted either by Will or 
Deed, by Perfons in full Vigour and 
Health, and to make them alfo void, 
unlefs made to take Effet in Poflef- 
fion for the charitable Ufe intended 
immediately from the making there- 
of, and alfo unlefs they be made with- 
out any Power of Revocation, Refer- 
vation, Truft, Condition, Limita- 
tion, Claufe or Agreement whatfo- 
ever, for the Benefit of the Donor 
or Grantor, or of any Perfon or Per- 
fons claiming under him, will cer- 
tainly be an abfohite Bar to the lea- 
ving of any Land Eftate to a chari- 
table Ufe; for no Man will in his 
Life-time grant away his Eftate in 
fuch a Manner, even to the moft 
charitable Ufe he can think of ; be- 
caufe, in Cafe he did fo, he might 
come to want Charity himfelf before 
he died, which is a Danger no Man 
will expofe himfelf to; and there- 
fore, unlefs thefe Words, be left out, 
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Rill to prevent the granting of Lind 
Eftates to charitable Ufes by Will, 
but as a Bill to prevent the granring 
of Land Eftates by Will or Deed, or 
by any Manner of Way, to any cha- 
ritable Ufe whatfoever ; and I cannot 
think our charitable Foundations haye 
as yet got Poffeffion of fuch a Quan- 
tity of Land, as to afford the leaft 
Shadow of Reafon for paffing fuch a 
Bill, 

But further, with Refpeét to the Cor- 
poration for the Bounty of Q. Azne, 
this Bill, as it ftands at prefent, will 
not only be an abfolute Bar to the 
granting of any Land Eftate to them, 
but I am afraid it will be an abfolure 
Bar to the leaving of any Legacy in 
Money, or other Perfonal Eftate to 
them; for as no Sum of Money, or 
other Perfonal Eftate, to be laid out 
or difpofed of in the Pnrchafe of 
Lands, is to be hereafter given to any 
Body Corporare, except in the Terms 
prefcribed by this Bill; and as by 
the Rules of that Society all Sums of 
Money given to them are to be veft- 
ed in the Purchafe of Lands, I am 
afraid all Legacies left to them will 
be made void, as Sums of Money 
given to be laid out in the Purchafe 
of Lands; nay, I am afraid, if any 
Gentleman fhould give them 260 /, 
in Money for augmenting any finall 
Benefice in his Neighbourhood, and 
fhould die within 12 Months after, 
that Corporation would be obliged to 
return the 200/. to the Gkntleman’s 
Executors ; therefore I hope, if this 
Bill paffes into a Law, fome Words 
wall be inferred, or fome Claufe ad- 
ded, for explaining this Point in Fa- 
vour of the Corporation ; for I hope 
we have not fo far changed our Sen- 
timents with Regard to this Corpora- 
tion, a8 to make it the leaft favoured, 
inftead of being the moft favoured 
charitable Foundation in England. 

_ Since the charitable Funds we have 
in this Country, are not fufficient 
for the good Puxpo:cs intended, or for 





anfivering thofe Ends which ouelit to 
be anfwered in every well regulared 
Society, I have faid, that ir would 
be inconfiftent with good Polity te 
make any Regulation, by which the 
Increafe of thofe Funds might be re« 
tarded, or perhaps enrirely prevent- 
ed; and this, I think, I have fhewn 
will be the certain Etfeét of rhe Bill 
now before us. To this let me add, 
that with Regard to goo! Polity ic 
fignifies nothing, whether che Grant 
or Donation be ‘a Charity in the Do- 
ner, or not; therefore we have at 
prefent no Occafion to enquire, whe- 
ther ic be a Chariry or not in a Man 
to give to a charitable Ufe that 
which he can no longer poflefs or 
enjoy. I fhall grant, that a Death. 
bed Chariry, or a Donation to take 
Place after a Man’s Death, has not 
the fame Merit with thac Charity 
which « Man gives away in his own 
Life-time; bur even the former is 
not without its Merit ; for if it pro- 
ceeds from a Regard to the pullick 
Good, and for the Honour of one’s 
Country, or from a Fellow-feeling 
in the Misfortunes of Mankind, ic is 
certainly highly commendable; and 
even, fuppofing it proceeds from the 
Pride and Vanity of the Donor ,’ 
Which we ought not in Chariry to 
fuppofe, yer as long as our charitable 
Foundations ftand in Need of any Ine 
creafe, ir ought for the Sake of good 
Polity to be encouraged, in all Cafes 
where no real Injuftice is thereby 
done to any particular Member of the 
Society. 

This naturally leads me to confi- 
der the Right which a Man’s next 
Meirs or next Relations ‘have to the 









Eftate he has acquired by his Indu- 
ftry and Frugality ; with Regard td 
which T fhall grant, rhat a Man is 


abliged to fupport his Relations under 
Misfortunes, and evén at his Dearh 
to Jeave them wherewithal to fuppor¢ 
themfélyes, in order to prevent thei 

becoming 
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becoming a Burthen upon the Pub- 
Tick ; but that he is obliged by any 
Law in the World to leave a great 
and opulent Fortune to every one, or 
toany one of them, is what I be- 
Heve no Man will pretend. If a Man 
dies without difpofing of his Eftate, 
the Law, ‘tis true, gives it to his 
next Relations, according to thofe 
* Rules which have been Eftablifhed in 


each refpective Country; but this 


does not proceed from any Right 
which the Kelations had to that E- 
ftate before the Death of the Owner, 
but from a Prefumption that it was 
his Defire to have his Eftate fo dif- 
pofed of ;° for it is a Quality infepa- 
rable from Property, that the Owner 
may difpofe of ir as he pleafes; and 
therefore, if a Man’s Relations, or 
any one of them, forms an Expeéta- 
tion of his Eftate independent of, or 
contrary to his Will and Intention, 
it is an unjuft Expeétation, an Ex- 
peétation in which he may difappoint 
them without being guilty of the 
leaft Injuftice. They have no natural 
Right to any greater Share of his 
Fortune than he pleafes to bequeath 
them, and the giving them any legal 
Right, would be the Caufe of a great 
deal of unnatural Behaviour. 

To conclude, if a Death-bed Do- 
nation, or a Donation to take Place 
after a Man’s Death, proceeds from a 
fincere Regard to the publick Good, 
or a true Senfe of the Misforrunés 
aud Diftreffes of our Fellow Crea- 
tures, it is a real Charity, and I 
muft think it both uncharitable and 
unchriftian to prevent its being grant- 
ed: And if it proceeds from the 
Pride and Vanity of the Donor, 
which I hope it feldom does, yet, 
while our charitable Foundations 
ftand in Need of any Increafe, while 
there is any Object of Charity in the 
Kingdom unprovided for, I mutt 
think ic inconfiftenc with good Po- 
lity, aud derogatory to the Honour 





of the Nation, to prevent its being 
granted: For which Reafon, I mut 
be of Opinion, that, as a good Chri- 
ftian, and as a good Subjeét, I am 
obliged to give my Negative to this 
Bill. 


To this it was made the following 


Reply : 
My Lords, ses 

HAT our Anceftors had many 

and ftrong Reafons for prevent- 
ing the Alienation of Lands in Mort- 
main, is apparent from the great 
Care that was.taken from Time to 
Time, to prevent all the Artifices 
contrived for evading the eftablifhed 
Laws of the Kingdom ; for no fooner 
Was any new Artifice difcovered , 
than a new Law was made for pre- 
venting it in Time to come. What 
particular Reafons they had, befides 
thofe we now have, are not of any 
Significancy in the prefent Queftion ; 
but if it were neceflary I could thew, 
that the particular Reafons mentioned 
could never have been fufficient for 
fuch a general Prohibition as we find 
eftablifhed by our Anceftors, if they 
had not likewife had under their 
Confiderations thofe general Reafons 
which now are, and always have 
been good Reafons againft admitting 
of fuch Alienations. I mean thofe 
Reafons which are founded upon the 
Security, the Aggrandizement, and 
the Happinefs of the Commonwealth 
in general. 

With Refpeét to the Security of 
the Kingdom, it is certain that this 
Nation, as well as every other Na- 
tion, has always owed its Security 
againft foreign Invafions chiefly to 
the landed Men of the Country, who 
muft neceffarily be more zealous in 
the Defence of their Country than 
Perfons pofleffed of any other Sort of 
Property; becaufe the Lands are al- 
ways feized upon by the Conqueror ; 
whereas with Regard to thofe who 
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are poffefled of a Perfona!l Eftate on- 
ly, if they efcape the firft Plunder, 
they are generally left in Poffeflion of 
what formerly belonged to them, Now 
I fhall grane that the Managers of 
Corporations muft be poffefled of 
fome Perfonal Eftate of their own, 
but it is not neceffary to fuppofe, nor 
can it-be fuppofed, that they are all 
poffeffed of Land Eftates; therefore 
it is not to be prefumed they will be 
as zealous in the Defence of their 
Country, for the Sake of preferving 
the Lands belonging to the Corpora- 
tion, as they would be, did thofe 
Lands belong properly to themfelves ; 
and a few indolent or Inke-warm 
Managers might preveut the Corpo- 
ration’s giving arly proper Affiftance 
to their Country even in a Time of 
the urmoft Diftrefs. . In the Cafe 


therefore of a foreign Invafion, it 


would be of the moit dangerous Con- 
fequence to have a great Part of our 
Lands in the Poffeffion of Corpora- 
tions; and in the Cafe of any At- 
tempt upon our Liberties, the Confe- 
‘quence would be fully as dangerous ; 
for the Hiftory of the great Charter, 
upon which the Laws of Mortmain 
are founded, and many other remark- 
able Events fhew that our noble and 
ancient Families have been the chief 
Supporters of our Liberties; for this 
obvious Reafon, becanfe they are al- 


ways the firft Sacritices to Tyranny ; ; 


therefore it would be moft ridiculous 
to admit of an unlimited Alienation 
of Lands in Mortmain, by which it 
might at laft become inipoflible for us 
to have a noble and ancient Family 
in the Kingdom : Befides, we know 
by Experience, that Corporations of 
all Kinds are more eafily managed 
and influenced by a Government, 
than any equal Number of Individu- 
alss and they have fipon all Occa- 
fions fhewed themfelves lefs jealous 
_ Of thofe Steps which feemed to tend 


towards the Eftablifhment of arbi- | 


trary Power, 








Another great Danger which is 
moft juftly to be apprehended from 
too great-a Liberty of granring or 
alienating Lands in Mortmain, is, 
left any one particular Society fhould 
thereby become fo powerful, as to be 
able to prefcribe Laws to our Go- 
vernment, and by that Means over- 
turn our Conftitution. This is a Dan- 
ger which féems to be filly acknow= 
ledged by the noble Lords who have 
fpoke on the other Side of the Que- 
ftion ; but fay they, this Danger is 
no way to be apprehended, while 
our prefent Laws againft Alienations 
in Mortmain continue in Force; be- 
caufe no new Purchafes can be made 
withont a Licence from the Crown, 
My Lords, it is from that very Caufe 
that I apprehend a Danger may arife, 
and if not prevented, may become un- 
avoidable before it be difcovered. The 
Crown, ’ris true, had before the Re- 
volution affumed a Power of granting 
Licences; but the Crown had never 
an eftablifhed unlimited Power of 
granting Licences to pnrchafe or hold 
in Mortmain till the AG of the yrh 
and 8th of King William ulready 
mentioned in this Debate: While we 
have the Happinefs to be under fuch 
a wife King as his prefent Majefty, 
we can have nothing to fear, becanfe 
a King who looks into his own Af- 
fairs, will never allow any Society 
to become too powerful for him- 
felf; but we cannot hope to have 
always the fume good Luck; and: if 
a King fhould give himfelf up to the 
fole Management of any one Favou- 
rite, that Favourite may get himfelf 
eftablifhed at the Head of a power- 
ful Corporate Body or Society, and 
may then find it proper for his own 
particular Intereft, to make that So- 
ciety as powerful as he can, by 
granting as excenfive a Licence, or a9 
many Licences, a$ they can defire + 
If fuch an Adwiniftration fhould 


}continue for any great Number of 


Year 
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Years, the Society might become fo 
powerful, that ic would be very dan- 
gerous for any future Minifter, or 
even for any furure King, to refufe 
them as many more; and we know 
how ready all Men, but efpecially 
Minifters, are, to comply with any 
prefent Exigency, rather than run 
themfelves into immediate Danger, 
by encountering a growing Evil. _ 
In this Country, as well as in 
every other Country, we look upon 
all the Clergymen of the Eftablifhed 
Church, to be Members of one and 
the fame Society or Corporate Body ; 
for though they are not united by 
any one Royal Charter, yet there is 
a Sort of Unity eftablifhed among 
them by the Laws of the Kingdom, 
and founded upon an Authority fu- 
perior to that of any earthly King ; 
from whence we may fuppofe that 
they will always unite their Force 
for encreafing the Power of the 
Society ; and we know by Expe- 
rience how generally, and how 
clofely they have joined againft Mea- 
fures which their Leaders thonght 
might tend to the Diminution of 
their Power, or towards preventing 
its Increafe. Now, fuppofe we 
fhonld in fome futnre Age have a 
‘weak Prince upon the Throne, a 
Prince wholly guided by one Fa- 
vouritre, and that Favourite a Pre- 
late who had got the Management 
of the Clergy almoft entirely under 
‘his Direétion; can we fuppofe that 
inch a King, and fuch a Minifter, 
would ever refufe to grant a Licence 
to any Ecclefiaftical Corporation, ei- 
ther fingle or aggregate; and the 
certain Confequence would, in my 
my Opinion, be, that if fuch an Ad- 
miniftration fhould continue for any 
Number of Years, the Temporal 
Power of the Church, by Means of 
their Lands and other Poffeffions , 
would become as much fuperior to 
the State, as ever it was in any of 
2 





the Ages of Popery and Superftition. 
In fuch a Cafe our Conftitution 
would be entirely overturned ; and 
though the prefent Clergymen of our 
Eftablifhed Church have not gene- 
rally the leaft Tinéture of a pefecu- 
ting Spirit; yet if their Succeffors 
fhould get into their Hands the 
whole Power of making Laws, as 
well as of putting them in Execu- 
tion, it is much to be feared that a 
Perfecution, or perhaps an Inquifi- 
tion, would be fet up under the Ban- 
ners of the Church of England, as 
bloody and cruel as any thar. was 
ever fet up under the Banners of the 
Church of Rome, 

Thus, I have fhewn that, with 
Refpeét to our eftablifhed Church, it 
may, by Means of that unlimited 
Power of granting Licences to pur- 
chafe in Mortmain now vefted in the 
Crown, become fo powerful as to be 
able to prefcribe Laws to the whole 
Kingdom. But when I talk of the 
Eftablifhed Church, why fhould I 
mention the granting of them any 
Licence from the Crown? They 
have already, I may fay, an unli- 
mited Licence by A& of Parliament : 
So forgetful have we of late been of 
the Maxims of our Anceftors, that 
we have granted them fuch Licences 
by Law as would enable them to 
purchafe in Time the whole Ladds 
of the Kingdom, without fo’ much 
as any one Licence from the Crown. 
By an A& of the 17th of King 
Charles 11. every Parfon and Vicar 
in England, whofe fettled Mainte- 
nance does not amount to 109/. a 
Year clear, has got a Liberty to pur- 
chafe Lands, to him and his Succef- 
fors, without any Licence in Mort- 
main: and, what is moft extraordi- 
nary, without any Srint or Control. 
Which A@ of Parliament by itfelf 
alone, with a little Management, 
would enable our Church to purchafe 
all the Lands in Ezgland, without 
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being obliged fo much as to afk a 
Licence from the Crown; for we 
have been told in this Debate, that 
there are in England above 5500 
Livings under s0/ a Year, and 
computing there are 2000 only above 
go and below roof a Year, we 
muft from thence reckon there are 
in England 7300 Ecclefiaftical fole 
Corporations, who have by that Aéct 
a Liberty to purchafe as great a 


Quantity of Land as they pleafe,. 


without any Licence in Mortmain. 
Then by a ftill more extraordinary 
A& in the late Quecn’s Time, ‘all 
the Clergymen of the Church of 
England are in fome Manner united 
into one Corporation, and that Cor- 
poration is not only enabléd to pur- 
chafe Lands in Mortmain without 
any Licence from the Crown, but it is 
provided with 4 very large and a per- 
petual yearly Fund for that Purpofe; 
for the firft Fruits and Tenths, fettled 
upon them by that Aé&, bring in al- 
ready at leaft 14,000/. per Annum, 
and will in a-very fhort Time bring 
in 20,000/. per Annum: But fur- 
ther, left that happy Event of their 
being ‘made the Mafters and Law- 
givers of their Country, fhoukl be 
too long poftponed, every Man in 
England, nay, every Woman in Eng- 
land, is by that Aé& enabled to give 
them by Deed, and even by Will, 
the whole Eftite Real and Perfonal 
which he or fhe may die pofleffed of, 
and fuch Eftates rhe Corporation are 
rendered by that Aét capable to hold 
and enjoy without any Licence ad 
quod damnum, and notwithftanding 
the Statute of Mortmain. And TI mutt 
particularly take Notice, that neither 
by that Act; nor by any other Aét, 
is there a Period put to the Continu- 
ance of that Corporation: It is made 
a perpetual Corporation, with Leave 
to take Lands ‘by Will, and purchafe 
Lands without Stint, Limitation, or 


Licence, and it is provided with a | 





large annual and perpetual Fund for 
thar Purpofe; fo that by the very 
Nature of Things, all the Lands 
they can get hold of, become unalie- 
nable, our Church muft neceffarily 
at Jaft, by Means of that Corpora- 
tion, become Miftrefs of all the 
Land Eftates in Exgland, if we con- 
fider the many and powerful Solici- 
tors they have about dying Perfons, 
and the prefent prevailing Madnefs 
of perpetuating one’s Memory by 
leaving a large Eftate to fome Body 
Politick, we mult conclude, that un- 
lefs a Stop be put to it, rhis Event is 
not at fuch a Diflance as fome may 
imagine; and I muft fay, the Corpo- 
ration has eftablifhed a moft excellent 
Rule for this Purpofe: They have re- 
folved not to purchafe any Thing but 
Land, they have refolved not to con- 
tent themfelves with any Penfion or 
Annuity iffuing out of Lands, but 
to be abfolute Mafters of the Lands 
themfelves, 

What I have faid upon this Subjeét, 
is not with a Defign to throw any 
Reflection upon the Eftablithed 
Church, or to diminifh the Credit of 
our Eftablifhed Clergy. No, I hope 
their Credit among the People of 
this Kingdom, will always be as 
confiderable as it ought ; but I hope 
that Credie will always depend, noe 
upon their Poffeflions, but upon the 
Purity of their Doétrines, and rhe 
Sanétity of their Livés. As I am 
myfelf an unworthy Member of the 
Church of England, as by Law efta- 
blifhed, I muft love and reverence 
that Eftablifhment ; and for this very 
Reafon I fhall always be againtt 
vefting any great Pofleffions in the 
Church. I have as great a Defire as 
any Man, to fee our Clergy all com- 
fortably and honourably provided 
for ; but that Provifion oughr not te 
be made to arife from Pofleffions of 
their own, but from the annual Con- 
tributions of the People ; for if ever 
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the Clergy of our Fftablithed Church 
fhould come to be poffefied of many 
and large Eftates in Land, as the Po- 
pith Clergy of this Kingdom former- 
ly were, ic will be a Tempration 
co fome ambitious and enterprifing 
Prince, like our Hen.y VIII. to over- 
turn our Eftablifhed Church, . in Or- 
der to get hold of their opulent Pof- 
feffions, This very Thing was, I 
bélieve, one of the chief Caufes of 
the Reformetion; for tho’ moft of 
the common People had embraced the 
Reformed Religion from Principle 
and a Sort of Euthufiafm, yet I am 
perfuaded that many of our great 
Men embraced the tirft Doétrines of 
the Reformation, and joined with 
their Prince in” getting them efta- 
blifhed, not from Principle, bur in 
Order to fhare with him in the 
Spoils of the then  Eftablithed 
Church ; and as like Canfes always 
produce” like Effeéts, therefore as a 
fincere Member of the prefent Efta- 
blifhed Church, and from a thorough 
and true Regard to her Dogtrines, I 
fhall always be for limiring and re- 
ftraining her Pofleffions, efpecially in 
Land, or any other Sort of Revenue 
but what depends upon the yearly 
Contributions raifed by Law upon 
the People. 

Now, with Refpeét to the Aggran- 
dizement and Happinefs of the Com- 
monwealth in general: Ever fince 
we began te vaderftand any Thing of 
Trad: and Commerce, it has been an 
éftablifhed Maxim in this Kingdom, 
not t6 allow our Lands to be ferrled 
unalienably even upon private Fami- 
lies, and much I<fs upon Bodies Po- 
Jitick 5 and the Reafon of this Max- 
im is very plain; becaufe after a 
Man by his Induitry. ox Trade has 
faved as much ‘as’ puts him ‘above the 
Fears of Want, an Ambition of efta- 
blithing his Family in the Kingdom, 
then begins to take Place ; this raifes 
in him a Defire of purchafing fome 


.our richeft Merchants. 





Land Effare; atid this Defire pro- 
motes his Induftry, and makes him 
continue his Trade: Whereas if he 
could have no Hopes of getting any 
Land Eftate to purchafe, which 
might be the Cafe, if the greatedt 
Part of our Lands were fettled in 
Mortmain, he would either give up 


his Trade, or he would go and efta- 


blifh himfelf and his Family in fome 
foreign Country, where he could pur- 
chafe a Land Eftate. From hence it 
is evident that the allowing of any 
great Part of our Lands to be fettled 
in Mortmain, would be a great Dif- 
couragement to our Trade, npon 
which the Grandeur and Happinefs of 
the Nation very much depends, and 
might rob us of a great many of 
To this I 
muft add, that nothing has contribu- 
ted more to the Improvement of our 
Lands, and the beautifying our Coun- 
try, than the great Number of Gen- 
tlemen’s Seats we have. in every Part 
of. the Kingdom ; whereas, if our 
Lands fhould all become the Property 
of Corporations, our fine Country 
Seats would all go to Ruin, and a 
great Stop would be pur to all fur- 
ther Improvement ; for no Man will 
be at fo great an Expence or Trouble 
in improving a Leafehold Eftate, as 
he would be, .were he the Tenant 
in Fee. 

I have already fhewed, how much 
we -are expofed by our Laws, as 
they frand at prefent, to the Danger 
of having our Lands ingroffed by 
Ecclefiaftick Corporations, and of 
what fatal Confequence that might be 
to. the Security and Prefervation of. 
our Confticution, With Regard to 
our Lay. Corporations, as they are 
not as yet united into one Body, ic 
cannot be faid that our Conftitution 
er Government can be in any Danger 
from any Poffeffions they may ac- 
quire ; but the Trade and Commerce 
of the Nation, the Improvement of 

our 























N° 86 


for the Tear 1737. 


509 





our Lands, and the Beauty of the 
Gountry, will be as much injuted by 
their Acquifitions, if they become 
confiderable, as by Acquifitions made 
by the Church ; and it is certain we 
have of late Years widely departed 
from the Maxims of our Anceftors 
with Refpest to Lay Corporations, 
as well as Ecclefiaftick, The firft 
Breach was made an Aé of the 
3gth of Queen Elizabeth, by which 
any Perfon was enabled, within 20 
Years then next enfuing, by Deed in- 
rolled in Chancery, to erect and 
found and Hofpital or Houfe of Cor- 
rection: And every Hofpital fo to be 
feunded, was by that Act incorpora- 
ted, and impowered to purchafe 
Lands not exceeding 200 /, per Aun. 
without Licence, and notwithftand- 
ing the Sratutes of Mortmain. This 
extraordinary Step was at that Time 
fomething neceffary, becaufe our 
Poor had then no Sort of Provifion 
made for them by Law, they had 
been before that Tume taken Care of 
by our Monafteries and Religious 
Houfes, and were left entirely defti- 
tute of any publick Support by the 
Diffolution of thofe Monafteries and 
Religious Houfes; but by an Act of 
the 43d of the fame Queen’s Reign, 
the prefent Method of obliging every 
Parifh, Hundred, or County, to pro- 
vide for their own Poor, was efta- 
blithed; which Method, if pro- 
perly regulated, and rightly purfued, 
would, in my Opinion, make all 
Publick Hofpitals ufelefs. But ic 
feems the contrary Opinion prevailed 
foon after the Revolution ; for in the 
7th and 8th of King Wiliam, that 
A& was paffed, by which the Crown 
got an unlimited Power of granting 
Licences to Alien and take in Mort- 
main; and the Act was intitled, 4x 
AG for the Encouragement of chari- 
table Gifts and Di/pofitions, which 
was, it feems, the Prerence made Ufe 
ef for granting that Power te the 





Crown, and therefore it was, I pre- 
fume, a favourire Prevence at that 
Time. This has made it very cafy 
to fet up any new Corporation, and 
has made it eafy for every old Corpoy 
ration to extend their Dominions al- 
moft as far as they pleafe ; fo that I 
think we are in Danger of having 
the greareft Part of ow Lands fwal- 
lowed up by fome Corporation or 
other, unlefs a Stop be pur to it in 
Time ; and if ever this fhould come 
to be our Cafe, we may then bid 
adieu to our Trade, and to all future 
Improvements. 

But, the Danger of having our 
Lands fwallowed up by Corporations, 
Ecclefiaftick or Lay, is noc the only 
Danger we are at preient expofed 
to; there is a new Sore of Mort- 
main lately fer up, a new Gulph 
opened, under the Name of charita- 
ble Ufes, which may be faid to be 
Wathout either Bottom’ or Bounds, 
and which will certainly fwallow 
up that Remnane which may. be left 
by the others ; for by the Laws as 
they ftand at prefer, any Perfon in 
the Kingdom may in his Jaft Mo- 
ments devife his whole Land Eftate 
in Troft for charicable Uits ; the Re- 
prefentative of the moft ancient Fa- 
mily in Exgland, if lic be Tenant in 
Fee-fimple, may difappoint his natu- 
ral Heirs, aiid utterly ruin his Fa- 
mily by fuch a Devife, and that at 
a Time when yery few Men can pro- 
perly be faid to be in cheir right 
Senfés. If we confider that all fuch 
Charities are generally left, or come 
to be under rhe Mairagement of fome 
one Clergyman or ancther, we muft 
from thence conclude that we have 
now the fame Reafon to prevent fuch 

evifes as our Anceftors had; for 
whae was the Reafon of the Popith 
Clergy’s watching fo infidioufly the 
lafe Moments of every dying Perfon 3 
Was it nor in Order ro ger fome Lee 
gacy for increafing the Riches and 
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of the Church in general, they ha- 
ving no private Families of their 
own to folicit for ? And if the Riches 
and Power of our prefene Church be 
increafed by Donations to what are 
ealled pious and charitable Ufes, are 
we nor to firppofe rhat our Clergymen 
will foon begin to watch the lait 
Moments of every dying Perfon as 
infidioufly as ever the others did, if 
we lay a Foundation for, or leave 
any Hopes of Suocefs from fuch 
Watchfulnefs? The Clergy of our 
Church as now eftablifhed by Law, 
are but Men, and Men are in all. 
Ages and in all Countries, generally 
fpeaking, indued with the fame Paf- 
fions, and the fame Affections : Ic is 
Education and Opportunity only that 
makes the Ditierence. The Opportu- 
nity is already given, and their Edu- 
cation will foon begin to be turned 
towards making the beft of thar Op- 
portunity, if not fpeedily prevented. 
Arguments for fuch Donations will 
never be wanting when Men are 
pinched by the Meffengers of Death : 
Nay, many weak Men may at fuch a 
Time be made to believe, that fuch 
a Donation will be an Attonement 
for a whole Life fpent in Wickednefs 
aud Opprefiion. 

Having thus Jaid before your Lord- 
fhips the Dangers to which we are 
now expofed by having departed from 
the Maxims of our Aneeftors in Rela- 
tion to Mertmain, give me Leave to 
examine a little the Reafons which 
have lately prevailed for expofing 
ourfelves to fuch Dangers. The Pre- 
tence is Piety and Charity ; bue if ic 
fhonid come out that there is nei- 
ther Piety nor Charity in ereéting 
fuch magnificent and rich Hofpitals, 
I hope we will then begin to think 
there is not the leaft Shadow of Rea- 
fon for eur leaving the Nation expo- 
fed to any Danger upon rhat Account. 
True Piety and real Charity are Vir- 
tues highly commendable, they are 





Virtues which I fhall always efteem 
and encourage as much as lies in my 
Power. To aflift the Widow and 
Fatherlefs, to nourifh the tender In- 
fant, and fuccour the helplefs Old, ‘in 
fhort, to relieve the Poor and Di- 
ftrefled, who cannot provide for 
themfelves, is a Duty incumbent upon 
every Society, as well as upon every 
private Man: But, my Lords, this 
Duty isto be difcharged with great 
Caution, and with great Circumfpec- 
tion; for if we miftake rhe Objeé& 
of our Charity, if by giving what 
we call Charity we encourage Lazi- 
nefs, Idlenefs, and Extravagance, in 
the Perfons to whom we give it, or 
in others, the Aétion is fo far from 
being pious, charitable, or commen- 
dable, that it becomes impious, _ridi- 
culous, and injurious to our Native 
Country. This, my Lords, is the 
footing upon which we ought to 
place the prefent Debate ; the Difpute 
is not about providing for our Poor, 
but about the Manner in which they 
ought to be provided for. If I 
thought, my Lords, that any real 
Object of Charity in the Kingdom 
would by this Bill be difappointed of 
that Relief which the Nation ought 
to give, or he had any Title to ex- 
pect, I fhould be for rejecting it with 
the utmoft Indignation; but the 
Scope of the Bill I take to be, to 
prevent Men from ruining their Fa- 
milies for the Sake of eftablifhing 
fuch charitable Funds as I am fure 
never will, nor never can, be pro- 
perly applied. 

I fhall readily admit, that the 
Poor cannot be relieved in a publick 
Way, without a publick Fund for 
that Purpufe; bur I am furprifed to 
hear it faid, that we have not in this 
Nation a publick Fund fufficient for 
the Relief of all the Objects of Cha- 
rity that are now, or ever can be in 
this Kingdom, wolefs our Lands 
{hould be all fwallowed up by Corpo- 
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rations and Charitable Ufes. Do not 
we know, that by the Laws relating 
to the Poor, every Parith is obliged 
to fupport and relieve their own Poor, 
and if any one Parifh fhould, by fome 
extraordinary Misfortune, be difabled 
from doing fo, the whole Hundred 
muft be taxed for that Purpofe: Nay, 
af the Hundred fhould be unable, the 
avhole County muft be taxed? And 
thank God, there is not as yet a Coun- 
ty in England, but what is fufficient- 
ly capable of maintaining their own 
Poor ; but even, if fuch a Cafe fhould 
happen, we have a Method provided 
for fupplying the Deficiency, which 
is by the granting of charitable Briefs ; 
by which Method we may bring the 
whole Nation in Aid, It is not there- 
fore for want of a publick Fund fuffi- 
cient for all charitable Purpofes, that 
‘Hofpitals have been fet up: The fet- 
ting up of them muft have proceeded 
from fome other Caufe, but Jet the 
Caufe be what it will, it is certain 
they have increafed prodigioufly with- 
in this laft Century ; fo that we have 
now in this Nation two Methods of 
providing for our Poor, one by put- 
ting them into thofe Hofpitals founded 
for that Purpofe, and the other by 
obliging their refpective Parithes to 
take Care of them; and which of 
thefe Methods is the beft, will appear 
by confidering the State and Nature 
of Mankind. 

It is certainly the Intereft of every 
Society to encourage Induftry and 
Frugality among their People, efpe- 
cially thofe of the poorer Sort ; and 
as moft Men are compelled’ to be in- 
duftrious and frugal by Neceflities, it 
is not therefore prudent in any State 
to prevent, in any great Meafure, all 
thefe Neceflities. The Suppore of 
Nature, is what forces every poor 
Man to labour, and he may, perhaps, 
fupply this Neceflity by working hard 
two or three Days in a Week, fo that 
if he were under no other Neceffiry, 





he would probably fit idle all the reft 
of the Week; but then every prudent 
Man confiders, that while he is in 
Vigour and Health, he ought to pro- 
vide for Old-Age and Sicknefs; and 
every Man, who has any natural Af- 
fe&tion or Compaffion, will provide 
for his Children, and even for his 
Relations and Friends in Diftrefs, in 
the beft Manner he can: The making 
of a Provifion for Old-Age, for Sick- 
nefs, for the Education of Children, 
and for affifting Friends in Diftrefs, 
are therefore the Neceffities that com- 
pel moft of our Poor to labour hard 
all the Days of the Week, and to fave 
what they have earned by their La- 
bour ; but if you give a Man any 
Hopes of being well provided for in 
his Old-Age or Sicknefs, or of having 
his Children educated, and his Friends 
relieved, in as handfome a Manner as 
he can defire, without putting him 
to any Expence, I believe, there is 
not one of a hundred, will either la- 
bour fo hard, or Jive fo frugally as 
he would otherwife have done : For 
this Reafon great Care oughr to be ta- 
ken not to give Men Hopes of being 
fupported in Old-Age or Sicknefs, or 
of having their Children educated for 
them, or their Friends relieved, un- 
lefs they can fhew, that by fome 
Misforcune they were render’d inca- 
pable of making any Provifion for 
thofe Neceffities by their own Indu- 
ftry and Frugality ; for wherever a 
Man negleéts to do fo, when it is in 
his Power, he can never be a real 
Object of Chari ity, he deferves to fuf- 
fer, aud the Publick Good requires he 
fhould, in Order to be an Example 
and a Terror to others. 

From hence, my Lords, we muft con- 
clude, that no Perfon can be deem’d a 
proper Objeét of Charity, ‘rill after 
his Circumftances and former Beha- 
viour have been firictly enquired into ; 
and whether the Parifh Officers with- 
in their refpective Parifhes, or the 
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Governors aud Officers of an Hofpi- 
tal, are moft capable of doing this, 
is very eafy to determine. The Pa- 
rifh Officers are generally themfelves 
all acquainted with the Perfon that 
tmakes the Application, and can from 
their own Knowledge, judge if he be 
a proper Objeét ; they contribute out 
of their own Pockets, yearly, their 
Share of thar Charity which is given, 
and are anfwverable to the Parith for 
what they do, therefore they certainly 
will always be extremely cautious of 
giving a Share of the Parifh Charity 
to an wiworthy Objeét, or to one 
who does not ftand in need of it : On 
the other Hand, the Governors of 
Hofpitals are never all acquainted 
with the) Perfon that applies, feldom 
any of them are; and as they pay 
nothing out of their own Pockets to 
the Charity they have the Manage- 
ment of, nor are anfwerable to any 
for their Conduét, they ure very {el- 
dom inquifitive abour the Merits or 
the Circumitances of the Perfons thar 
apply ; the Confequence of which is, 
that many unworthy Perfons, and 
many who co not ftand in need of it, 
are admitted into our Hofpitals ; 
which, inftead of being a Benefit, 
is a great Injury ro the Nation, be- 
caufe it encourages Idlenefs and Ex- 
travagance among the Vulgar. 

I with with all my Heart, that all 
the Poor of the Kingdom, who are 
real Objeéts of Charity, were proper- 
ly and decently provided for, I am 
fure, if they are nor, it is not for 
want of a fufficient Fund for that 
Purpofe it muft be by fome Defeét in 
the Laws, with Refpe& to the Ma- 
nagement and Application of that 
Fund, and whatever Amendments may 
be neceffary in that Refpeét, I thal 
readily agree to. But we ought to 
take Care, that fome Sorr of Igno- 
miny or Contempt may always atrend 
a Perfon’s being provided for by any 
publick Charity; and we likewife 
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ought to take Care, that the Provifion 
made by Charity fhall not be fuch as 
any poor Man, by his utmolt Induftry 
and Frugality can provide for him- 
felf. In both thefe Refpeéts, I am 
afraid our publick Hofpitals are blame- 
able ; for the Cuftom of going: thi- 
ther upon every Emergency is become 
fo frequent, that no Contempt or Ig- 
nominy attends it ; and the Provifion 
made for our Poor in fome of them, 
is much better than any common 
Tradefinan or Jabouring Man can well 
hope to make for himfelf, with the 
uemoft Induftry and Frugality any 
poor ‘Man can prattife. The ~Confe- 
quence of this is, that the getring 
into an Hofpital, or getting one’s 
Child to be educated there, inftead of 
being afked for as a Charity, comes 
fo be folicited for asa Poit or Em- 
ployment ; and rich Men get in to be 
Governors of Hofpitals, not with the 
pious View of making an Intereft in 
the next World by Works of Charity, 
but with the ambitious View of ma- 
king an Intereft in this, by having 
fo many Pofts or Preferments at their 
Difpofal. ‘his laft View, I am ayt 
to fulpeét, is the true Source of that 
Spirit which has been lately raifed for 
erecting and endowing Hofpitals ; and 
as it is well known what Sort of 
Men are generally the chief Direétors 
and Managers of fuch Hafpitals ; we 
may ¢afily guefs who have been the 
principal Authors and Promoters of 
fuch a Spirit. An Enquiry into the 
Management of our feveral Hofpitals 
would have been of great Ufe in this 
Debate. If we had made fuch an En- 
quiry, I am perfuaded we fhould have 
found many Perfons upon fuch Foun- 
dations, who never had a Title to, 
and many who never had an Occafion 
for the Charity of the Publick 5 and 
if we had examined into the Morives 
for admitting fuch Perfons, I am al- 
fo perfuaded, we would have found 
them very far fiom being charitable. 

Such 
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Such Mifapplicarions can never hap- 
pen in the Difpofal of Parifh Chari- 
ties ; and as the admitting fuch Per- 
fons to a Share of any publick Chari- 
ty, will always be a great Encou- 
ragement to Lazinefs.and Extrava- 
gance, I can fee no Reafon for expo- 
fing the Nation to any Daager, for 
the Sake of ereéting fuch charitable 
Foundations. 

We know, my Lords, how apt 
Men are to indulge themfelves in La- 
zinefs and Extravagance from very 


‘chimerical Hopes: A Benefit Ticket 


in a Lottery can fall but to one, but 


the Expeétation of it makes hundreds 


extravagant. In the fame Manner, 
if People fee one idle and profligate 
Perfon well provided for in an Hofpi- 
tal, or the Child of fuch a Man hand- 
fomely educated, and better taught 
than the Children of poor People ufu- 
ally are, hundreds of them will, in 
Hopes of meeting with the fame Re- 
lief, either live idly, or fpend what 
they earn extravagantly, fo that moft 
of them, or at leaft their Children, 
anuft come to the Parifh at laft. This 
muft of Courfe increafe the Number 
of our Poor, and the Burden upon 
every Parith ; and this Confequence 
is fully confirmed from daily Expe- 
rienct ; for there is no Nation in the 
World that has fo great or fo many 
publick Foundations for relieving the 
Poor, as we have in England ; and 
yet our People pay yearly more for 
that Purpofe rhan is paid for the Poor 
of any other Country. In Holland, 
where the Poor are fo well taken 
Care of, they have few or no pub- 
Jick Hofpitals, bue every Town takes 


Care of ics own Poor, and have pro- 


Workhoufes and little Hofpirals 
or thar Purpofe, where none but real 
Objeéts are admitted ; and if we had 
in every Parifh a Workhoufé and an 
Hofpital, and no publick Hofpiral in 
the Kingdom, I am perfuaded ow 
Poor would not be fo numerous, and 





thofe that are real Objects, would be 
generally better provided for than 
they are at prefenc ; for the greateft 
Objeéts are generally left upon the 
Parifh, while unworthy Perfons, or 
Perfons who ftand in no need of it, 
are admitted into our rich and mag- 
nificene Hofpitals. This is a Grie- 
vance which cannot be prevented by 
the utmoft Diligence and Application 
of the Governors, who are generally 
of too high a Rank for having any 
Acquainrance among theVulgar; they 
muft depend upon Information, they 
cannot depend upon their own Know- 
ledge, and thofe who depend upon 
Information, will often be deceiv’d. 

I beg Pardon, my Lords, for ha- 
ving taken up fo much of your Time 
upon this Subject; bur the Words, 
Piety, Charity, and the Relief of the 
Poor, have been made fo much Ufe 
of in this Debate, that I thonghte ie 
abfolutely neceffary to explain that 
Marter ; and from what I have faid 
FE hope ir will appear, that no Chari- 
ty oughe to be given without proper 
Enquiry: That fuch an Enquiry may 
be made by Parifh Officers ; bur ne+ 
ver will, nor ever can be made by 
the Managers of publick Hofpitals ; 
and that we have in this Kingdom, a 
fafficient Fund for all real Objeéts of 
Charity, without any publick Hofpis 
tal ; from whence I think it mutt be 
concluded, at leait, chat we oughir not 
to leave our Lands in Danger of being 
fivallow’d up, the Conftitution over- 
turned, and the Nation undone, for 
the Sake of erecting and endowing 
fuch Hofpitals. 

With Refpect to the Clergy of the 
eftablifheé Church, I am really forry 
to hear there are fo many of them, 
fo poorly provided for: It gives me 
a moft afiecting Concern to think, 
thar there are fo many pious and wor- 
thy Clergymen of the eftablithed 
Church firuggling with Poverty and 
Want, at ‘the fam: Time that they 
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are rendering fuch Services co their 
Country ; and I muft think it a Ble- 
mifh in our Conftirution, at leaft in 
that Part of it which is called the 
Eftablifhed Church, to have fo many 
of its Members living in the greateft 
Penury and Diftrefs, while a great 
Number of others are wallowing in 
the greateft Affluence and Eafe ; for 
fince they are all che Servants of the 
Publick, and are paid by the Publick, 
every Man ought to have a proper 
Share of the publick Rewards. Let 
us but compare our Conduét in this 
Refpeét, to the Conduct of a private 
Family : Suppofe any one of your 
Lordfhips, or the Mafter of any great 
Family, fhould give large and ex- 
travagant Wages to His Srewards, his 
Matters of the Horfe, his Mafter Cook, 
und his other fuperior Servants, bur 
at the fame Time fhould have all his 
lower Servants, who did the whole 
fs of his Family, kept in Rags, 

alf ftarv’d, and without Shoes or 
Stockings. | Would not every Man 
blame the CEconomy of fuch a Fa- 
mily ? Would not every Man find 
Fault with the Conduét of the Ma- 
fer ? How then can we juftify our 
own Conduét with Refpect to the 
Clergy of our Eftablifhed Church ? 
We find ir is generally condemned ; 
every Man admits our poor Clergy 
ought to be better provided for ; and 
for this Purpofe the Corporation for 
the Bounty of Queen Anne was efta- 
blithed : The Defign of that Corpo- 
-ration was certainly to be highly ap- 
proved of ; but I cannot fay the Rules 
they have laid down for accomplith- 
ing that Defign, deferve fo much an 
Approbation. They are to provide 
in two or three Centuries for all our 
poor Clergy ; but how ? By fettling 
a great Part of the Lands in the King- 
dom in Mortmain, which to me is 
the fame as if rhe Mafter of the Fa- 
mily I have mentioned, fhould refolve 
to provide for his lower Servants, by 

i 





felling off or mortgaging a Part of 
his Eftate. yearly ; which would, I 
am fure, be adding Madnefs to Fool- 
ifhnefs. What then muft he do? Is 
not the Method he ought to take plain 
and eafy ? Onght he not to diminifh 
the Salaries of fome of his upper 
Servants, or difmifs fome of them, 
and apply their Salaries to increafing 
the Wages of the inferior ? 

I am not, my Lords, of any Je- 
velling Principles ; I am for keeping 
up the fame Orders and Diftinétions, 
and the fame Form of Government 
we no have in our eftablifhed Church ; 
but Iam not of Opinion, that it is 
nectffary, or that any Man ought c6 
have, or can deferve half a dozen-rich 
Benefices at once; anda few Scra- 
pings might, in my Opinion, be ta- 
ken from many of our great Livings, 
after the Deaths of ou prefent In- 
cumbents, which would be fufficient 
for eftablithing.a proper Maintenance 
for every Corporation in Exgland. 
Nay, even the Fund fettled upon the 
Corporation for the Bounty of Queen 
Anne, if it were parcelled out among 
the pooreft Livings, ir would, I be- 
lieve, go near to make every Living 
in England worth 20/. per Annum ; 
and if to this we fhould add all thofe 
Benefices which are of no Ufe to the 
Nation, nor any Way neceflary to 
the Support of our prefent Form of 
Church Government, I am fure we 
could very eafily make a handfome 
Provifion for every Clergyman in 
the Kingdom, withour endangering 
our Conftitution, by throwing too 
great a Part of our Lands into the 
Hands of the Church. Let us confi- 
der what a great Revenue our Church 
is already poffeffed of. I have been 
informed, that in a pofthumous Work 
of a late Reverend Prelate, who ne- 
ver had a Faule Jaid to his Charge, bur 
that of being too high a Churchman, 
it is afferted, that the Revenue of our 
Church amounted to. twe Millions and 
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2 half yearly, and that the whole 
Bufinefs was done by thofe who re- 
ceive the half Million only, I am 
fure our Church Revenue is increafed 
‘ fince that Time; and if what that 
Reverend Prelate afferts be true, I am 
fure it is high Time for us to put 
fome Stop to their making any new 
Acquifitions in Land ; efpecially con- 
fidering that our poor Clergy may be 
all handfomely provided for, without 
allowing any more of our Lands to 
be fertled in Mortmain, or making 
any Addition to the Revenues of the 
Church in general. 

> This is an Opinion which every 
Layman muft be of, who confiders 
the Confequences of Things. We may 
eafily calculate what a vaft Land Re- 
venue muft be added to the Church 
by the Rules the Corporation for Queen 
Anne’s Bounty have eftablifhed. They 
have laid it down as a Rule, that all 
our poor Clergy mutt be provided for 
by Purchafes of Land in Mortmain. 
We have been told that rhere are in 
England 5500 Livings under s0/. 
a Year, and of thefe 1000 under 10 /. 
a Year : Suppofe them then ane with 
another worth 25 4, per Annum each ; 
a Land Revenue of 412,500 /. per 
Ann, mult therefore be purchafed, in 
order to make them 1004 a Year 
each. Then fuppofe there are 2000 
Livings above so and under 100/, 
a Year; if we take them at a Medium, 
which is 75 /. per Ann. each, a new 
Land Revenue of s0,000/ a Year 
muft be purchafed, in order to make 
them likewife 100/, each. But, my 
Lords, I muft beg you'll confider, 
that even when this is done, the Cor- 
poration is not to be diffolved, nor 
are any of the Powers and Privileges 
they now have, to ceafe ; they may 
then refolve to make all thefe 7;00 
Livings worth 2004 a Year each ; 
for this Purpofe new Purchafes of 
Land muft be made, to the Amount 
of 750,000/, a Year; und awhen this 





is done, they may, for what we 
know, refolve to make every Living 
in England worth 1000 /. or 20004, 
per Ann, if there were Land enongh 
in the Britif/ Dominions for anfwere 
ing fuch a Demand. For this Pre 
pofe they would ftand in need of no 
new Powers, nor any Privileges bue 
what they have already veited in 
them by Law ; and I mutt fay, che 
Rule they have laid down for aug 
menting firft thofe Livings, where 
any Layman will join with them, is 
moft excellently calculated for the 
fpeedy Execution of fuch a Scheme ; 
becaufe a young Man in Orders, who 
has so0/. or even 1000/, Fortune, 
or a Father who has a Son co provide 
for, may eafily be induced to join 
his whole Fortune to the 200/. ade 
vanced by them, in order to make g 
Living of 40/. a Year worth go or 
100 /. a Year, upon Condition of his 
getting a Prefentation to a Living. 
I do not in the leaft fufpeét that the 
prefent Governors of this Corpora. 
tion have any fuch Scheme in their 
Thoughts ; but Men’s Schemes gene- 
rally grow with their Fortunes ; and 
as this Scheme may fome Time ox 
other be formed by ambitious Clergy- 
men, and may in Time be carry’d in- 
to Execution, we ought to rake Mea- 
futes for preventing ic before it be- 
comes too late; for if our Church 
fhould get into their Poficilion 4 or 
g00,c00/, a Year Land Revenue, 
artfully purchafed, more than they 
now have, I am afraid it would be 
gue of our Power to prevenr their 
purfuing any Scheme they had a 
Mind ; or at leaft, that we could noe 
put any Srop to their Schemes wirth- 
our rnnning the Rifk of raifing the 
Flames of «a Civil War in the Kings 
dom, I therefore think the Rule they 
have uid down, of laying out -no 
Money but upon the Pmrchafe of 
Lands, ought to be alrer’d, and if 
that Rule be alter’d, there is no Oc- 
Rr2 cafion 
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Cafion for altering or explaining any 
Words in this Bull. 

Having now, my Lords, fhewn the 
Dangers that may arife from the great 
Liberty lately introduced of aliena- 
ting Lands in Mortmain, and having 
fhewn that we are under no neceflity, 
nor have the Jeaft Occafion, for ex- 
pofing ourfelyes to fich Dangers, I 
fhall next. beg leave to take Norice of 
that unbounded Liberty of devifing 
Effates by Will, which we have heard 
fo ftrongly infifted on. I fhall grane 
that a Man has a natural Right to 
difpofe of his own, at what Time, 
and.in what Manner he thinks moft 
proper ; but this Rule is not without 
any Limitation or Exception; it 
muft always be under this Reftriction, 
that no Man fhall difpofe of his own, 
to the Hwe and Prejudice of the So- 
ciety to which he belongs ; and it is 
reafonable it fhould be fo, becaufe the 
Acquifition, or at leaft rhe Preferva- 
tion of that Property «lepended and 
muft always depend upon the Pro- 
tection he received from the Society. 
The Legiflators of every Socicty, are 
the only Judges of what may or may 
not tend to the Hurt and Prejudice of 
the Society : According co their Judg- 
ment in this. Refpect, they have a 
Power to make Laws for regulating 
aud reitraining.that natural Right 
which every Man has to diipofe of 
bis own ; and if thofe Laws are rea- 
fouable and neceffary for the Prefer- 
vation of the Society, .every good 
Subject will obferve them, and no 
bad Subje& onght to be allowed to 
find Faule with, or tranfgrefs them. 
I chink I haye made it evident, that 
4 Liberty of devifing Land Eltates in 
Martmain to any Corporation, or np- 
on any Pretence whatfoever, may be 
burrfiul to the Society 3 and particu- 
lavly that thofe Pretences drawn from 
Piety, Charity, and a Compaffion for 
the Poor, are fo far from being, real, 
shut they are made Ule of only as a 





Cloak for the Vanity, the Pride, and 
the Ambition of private Men, who 
have got into, or expect to get into 
the Management of what they call 
charitable Foundations. 

With Regard to private Life, my 
Lords, can we fuppofe that a Man 
will be lefs induftrious or frugal be- 
caufe he cannor difpoie of his Eftate 
by Will to the Church, or to a mag- 
nificent Hofpital ? We may as well 
fuppofe that he will be lefs induftrious 
or frugal, becaufe he cannot difpofe 
of his Eftate to the Grand Signor, or 
the Sophi of Perfia, If a Man hap- 
pens to fall into that delirious Amb. 
tion of erecting a Palace for Beggars, 
and having his Name’ engraved in 
gilded Letters above a fuperb Portico ; 
or if he grows ambitious of having 
his Statue fet up in the Area of any 
charitable Palace already ereéted, can- 
not he give fome Part of his Eftate 
in his Life-time for that Purpofe, 
and referve a fufficient Eftate for fup- 
porting himfelf? For we generally 
find, that the Men who are feized 
with fuck Deliriums, are Men of 
great Fortunes and finall Expence ; fo 
that the referving a Competency for 
their own future Support, cannot oc- 
cafion apy great Diminution in the 
Donation they make, nor can it dif- 
appoint the great End of their Am- 
bition. As to the Regard and Atten- 
dance which a dying Man may ex- 
pect, and ought to meet with from 
his Relations, Friends and Servants, 
I think nothing can be better con- 
trived than the Bill now before us, 
for preventing a Man’s being difap- 
pointed in fo juft an Expeétation ; 
becaufe it lays every landed Gentleman 
under a Neceflity of referving fome- 
thing to be difpofed of by him at his 
Death, and likewife lays him under a 
Neceflity of difpoting of that Some- 
thing among his Relations, Friends, 
or Servants, or of leaving it to his 
next Heirs. . For this very Reafon, I 

ad think 
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think the Words at the End of the 
firft Claufe propofed to be left our, 
are abfolutely neceffary; and there- 
fore I hope they will be left ftanding 
a Part of this Bill. 

Whether .a Man’s next Heirs have 
any natural Right to fucceed to his 
Eftate after his Death, is not the 
Queftion now before us: I hope it 
will be granted they have at leaft a 
more natural Right than any other 
Perfon natural or political; and I am 
fure the giving or leaving it to them, 
or to any other Perfons natural, is 
more charitable than the giving it to 
any charitable Ufe or Corporation 
whatfoever ; becaufe when rhe Eftare 
comes to private Perfons, rhey will 
be enabled to contribute the more to 
the Parifh Chariries in the refpective 
Parifhes they belong to, which: are 
the only Charities that are, or ever 
can be properly or juftly applied ; 
whereas when the Eftate is given to 
any other charitable Ufe, or to any 
Corporation, or even to the Church, 
the Donor may expeét and depend 
upon it, that the Donation will be 
mifapplied ; and every fuch Donor 
may fee, that the giving of any fuch 
Donation may be of dangerous Con- 
fequence to his Religion as well as 
his Country. Therefore, as a fincere 
Chriftian, as a true Lover of the 
Church of England, without being 
an Admirer of Ecclefiaftical Power, 
and as a good Subject, I muft be for 
laying at leaft that Reftraine upon 
fuch Donations which is propofed by 
the Bill now before us. And one of 
my chief Reafons for being fo, is, 
my Lords, left the Clergy of our 
Eitablifhed Church fhould be tempted 
and inftruéted to watch the laft Mo- 
ments of dying Perfons, as infidi- 
oufly as ever the Monks and Friars 
did in the darkeft Times of Popery 
and Superftirion ; The Opportunity is 
eftablifhed by the Laws as they ftand 
at prefeat ; they may by {0 doing in- 





creafe the Wealth and che Power of 
the Church, nay, they may increafe 
the Revenue of their own particular 
Cure, and if ever we fhould have az 
ambitious Clergyman for a Prime Mi- 
nifter, it would be the only Way ta 
acquire an Intereft at Court, or Pre- 
ferment in the Church. Thefe were 
all the Motives the Popifh Clergy 
had for being fo infidious, they never 
propofed by fuch Infidioufuefs ro en- 
rich their own private Families 5 
and if the ftumbling Block fhould be 
left any Jonger in the Way of our 
prefene Church, we may depend on it 
thac new Doétrines will be fet up, 
and all the enfnaring Tenets of the 
Church of Rome revived by Degrees, 
and ftrongly recommended by all Pas 
ftoral Inftructions. 

I fhall conclude with obferving 
that the two Univerfiries, and the 
Colleges now excepted out of this 
Bill, are, in my Opinion, the only 
publick Fundations which are either 
ufeful or neceffary in this Kingdom, 
and the Exception as to them fur- 
nifhes me with a particular Argu- 
ment in Favour of this Bill; becaufe 
I chink ir will contribute greatly te 
increafing the Revenues of every one 
of thofe Foundations; for as every 
other Channel for Death-bed Devifes 
will from henceforth be thut up, I 
muft think ic will caufe the more to 
flow into that Channel. The Pride 
and Ambition of Men, which I fup- 
pofe, and, fince our Poor are all faf 
ficiently provided for otherwife, I 
think I may, without any Breach of 
Charity, fuppofe to be the chief Mo- 
tive for all Donations to Hofpirals or 
Incorporate Bodies, will itill remain 
the fame; and thofe who cannot up- 
on their Death-beds propofe to eters 
nife their Memories by procuring 
their Statues to be fer up in the Area 
of an Hofpiral, will endeavour to get 
it fee up in the Area of a College, 


and for that Purpofe will leave them 
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fions of private Men to that which is 
moft ufeful and neceffary for the So- 
ciety, which is-one of the chief Ends 
of all political Regulations. There- 
fore, as a Friend to our Univerfitits, 
and other Seminaries of Learning, 
ami from the great Defire I have to 
encourage Learning, and to fee all 
Kearned Men fufficiently provided for, 
3 mnft declare my Approbation of the 
Bill now under our Confiderarion. 


- On Weduefday the roth of March, 
a Petition of the Drnggifts, Grocers, 
€hinamen, and others, Dealers in 
Tea, was prefented to the Houfe of 
Commons, and read ; fetting forth, 
That the Petitioners were induced to 
hope, that the Inrereft of the fair 
‘Frader in Tea would have been ef- 
feGually fecured by an A& paffed in 
the roth Year of his lace Majelty, by 
which an Inland Duty of 45. per 
Pound was laid on all Tea, without 
Diftinction of Quality ; but notwith- 
flanding the Regulations made by that 
A&, and the many Penalties the 
Smugglers of Tea and their Accom- 
plices were liable to by Law, the Pe- 
titioners had fatally experienced, the 
elandeitine Importation of that Com- 
modity was fo far from being prevent- 
ed, that ic was carry’d on to fuch a 
Degree, that rhe Petitioners had the 
firongeft Reafon to believe, near one 
half of the Tea confumed in this 
Kingdom paid no Dury ; and that the 
very high Dury of 45. per Pound, 
as well as the Inequality of its being 
laid, were the principal Foundations 
of the pernicious Praétice of Smug- 
giing, the courfer Sorts bearing much 
too great a Proportion of the faid 
Duty, and by the Smugglers bought 
Abroad at one third of the Price it 
would ftand the fuirTrader in at Home ; 
and that unlefs fome Remedy fhould 
be apply’d effectually to prevent that 
known Evil, the Petitioners and all 





Difficulties in carrying on theirTrade, 
by Reafon of the Difadvantages they 
were under,, from the Praétices of 
Smuggling, as well as fiom the Hard- 
fhips they endured, and the Trouble 
they are put to, by the Execurion of 
the faid Aét ; and that the Petitio- 
ners conceived the moft effectual Means 
of putting a Stop to the clandeftine 
Importation of Tea would be, to al- 
ter the Duty of 45. per Pound to 2 
certain Rate ad Valorem, according 
to the Prices Tea fhould fell for at 
the Eaff India Company’s Sale ; by 
which Alteration, the Petitioners ap- 
prehended, the Amount of the Duty 
to the Publick would be equivalenr, 
confidering the Quantity, before that 
Time fraudulently imported, would 
be then added to the Revenue ; and 
therefore, for the Prefervation of 
that Trade to the Petitioners, by put- 
ting an End to the Praétice of Smug- 
gling, and for fecuring a Revenue to 


‘the Publick, by the Importation of 


that Commodity in Briti# Ships from 
China, and other Parts of India, and 
for preventing any Money being fent 
to neighbouring Countries for the 
Purchafe of Tea, to be clandeftinely 
imported and confumed in this King- 
dom, praying the Houfe to take the 
Premiffes into Confideration, and give 
the Petitioners fuch Relief as to the 
Houfe fhould feem meet, 

Upon the prefenting of this Peti- 
tion, it was refolved memine contra- 
dicente, That that Houfe fhould, upon 
that Day fewnnight, refolve irfelf 
into a Committee of the whole Houfe, 
to confider of the moft effectual Means 
to put a Stop to the great and grow- 
ing Evil arifing from the unwarran- 
table and illegal Methods of import- 
ing Tea and other Goods into this 
Kingdom ; and the faid Petition was 
ordered to be referred to the Confide- 
ration of the faid Committee. 

Accordingly, on the 16th of Aprii, 

the 
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the Houfe refoly’d irfelf inro the faid 
Committee, and the Report being im- 
mediately made to the Houfe, Leave 
was given to bring in a Bill for the 
Purpofes refolved on by the Commit- 
tee, and Sir Cha. Turner, Mr. Chan- 
cellor of the Exchequer, Mr. Dodding- 
ton, Sir George Oxendon, the Lord 
Sundon, Mr. Attorney General, Mr. 
Solicitor General, Mr. Scrope, and 
Mr. Edward Walpole, were ordered 
to prepare and bring in the fame. 
And on the 3d of May, Sir Charles 
Turner prefenced the fame to the Houfe, 
being entitled, a Bill for indemnify- 
ing Perfons who have been guilty of 
unlawful importing Goods and Mer- 
chandize into this Kingdom, upon 
the Terms therein mentioned, and for 
enforcing the Laws againit fuch Im- 
portation for the future, and the fame 
was then read the firft Time, and or- 
dered to be read_a fecond Time. The 
next Day this Bill was read a fecond 
Time, and committed ro a Committee 
of the whole Houfe ; and on the 7th, 
roth, and rath, it paffed through rhe 
Commitee, where many Amendments 
were made co it, which were report- 
ed: on the 12th, and moft. of them, 
with Amendments to fome, were a- 
greed to by the Houfe ; bute fome of 
the Amendments made by the Com- 
mittee, were difagreed to; and after 
the Houfe had likewife made fome A- 
~ mendments to this Bill, ic was, with 
the Amendments, ordered ro be en- 
groffed. 

On the 14th, the faid Bill was read 
athird Time ; after which it was re- 
folved, upon a Divifion of 88 to 39, 
that the Bill fhould pafs; and Mr. 
Attorney-General was ordered to car- 
ry the Bill to the Lords, and defire 
their Concurrence. 

Altho’ this Bill did not meet with 
that Struggle and Oppofition in the 
Houfe of Commons, which was at 
firit expeéted ; yet feveral Exceptions 
were taken both to the general Scope 








of the Bill, and to fome of the par- 
ticular Claufes, With Refpeét to the 
Bill in general, it was faid, That it 
was very extraordinary to fee fuch a 
Petition follow’d by fuch a Bill: The 
Petition was a Petition from many 
Merchants and Shop-keepers, com- 
plaining of too high a Duty upon a 
certain Sort of Merchandize, and of 
the Hardfhips they were fubjeéted to 
by the Laws lately made for colle&- 
ing that Duty : Upon the Foundation 
of. that Petition, a Bill had been 
brought in, which no Way diminifh- 
ed the Dury ; and inftead of relieving 
the Merchants from any Hardfhips 
they were before expofed to, it faid 
them under many new Hardfhips, ne- 
ver before heard of in this Country, 
and fuch as they thought inconfiftenr 
with the Liberties of the People = 
This they faid was a Method of pro- 
ceeding by which they were afraidy 
the Subjeét would be terrified -from 
ever making an Application to Par- 
liament, for being relieved againi 
thofe Grievances they thought they 
had Reafon to complain of ; for no 
Man would ever apply to Parliament 
for Relief, if he could have the leaft 
Sufpicion that his Cafe might be ren- 
dered more intolerable by any fuch 
Application. 


To this it was anfiered : 


HAT the frequent and general 
Practice of Simuggiing was the 
Grievance which the Petitioners chief- 
ly complained of, and was a Grie- 
vance which all fair Traders had 
great Reafon to complain of; there. 
fore any effectual Method for pre 
venting Smuggling would be a Relief 
from the Grievance chiefly complained 
of, and his being rhe Scope and De- 
fign of that. Bill, it was a proper Con- 
fequence of fuch a Petition: Thar 
the Duties complained of were enga- 
ged for the Paymen: of old Debts, or 
for 
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for the Support of the Government, 
and could not therefore be lower’d, 
without replacing them by eftablith- 
ing fome new Fund, which could not 
then be done ; and that none of the 
Pains and Penalties to be infliéted by 
that Bill, could be any Hardfhip up- 
on fair Traders, but only upon Smug- 
Biers ; and the more Hardfhips, Diffi- 
culties, and Dangers they were ex- 
pofed to, the better it would be for 
the fair Trader. 


With Refpe& to the particular 
Claufes, we fhall take Notice only of 
the Objeétions made to that Clanfe, 
by which it is enaéted, That any 
Ship, not exceeding the Burthen of 
100 Tons, fhall be forfeited and loft, 
if fhe fhould take in from another 
Veffel at Sea, within four Leagnes 
of the Britifa Coafts, any foreign 
Goods, Wares, or Merchandizes, with- 
out Payment of the Cuftoms, unlefs 
in Cafe of apparent Neceffity ; and 
to thar Claufe by which it is enaéted, 
that all Goods found concealed in any 
Ship or Veffel at any Time after the 
Mafter thereof fhall have made his 
Report at the Cuftom-houfe, and which 
fhall not be comprized or mentioned 
in the faid Report, fhall be forfeited 
and Joft. With Regard to the firft 
Claufe, it was faid, That it would be 
a moft terrible Hardfhip upon the 
Owners of any Ship, to make them 
forfeit their Ship, only becaufe of 
the Captain’s, or perhaps fome of the 
Sailors, taking a Pound of Tea, or 
an Anchor of Brandy, Rum, or Ar- 
rack, fiom on Board another Ship they 
accidenatlly met with at Sea: That 
in Pena] Laws, great Care onght to 
be taken, not to fubjeét any Man to 
a Penalty or Forfeiture, except fuch 
as were really guilty.; but by thar 
Clanfe, the Owners of a Ship were 
to be fubjeéted to a great Forfeicure, 
though they neither were, nor could 
be any Wey guilty of; or fo much as 





privy to, the Crime for which that 
Forfeirure was infli€ted ; and the 
Hardfhip upon them was the greater, 
becaufe it would be impoffible for 
them to guard againft it ; for every 
one knew that, for the moft part, thie 
Command of Merchant Ships was gi- 
ven to Gentlemen who had no For. 
tunes in the World, and therefore 
could not make good to the Owners 
the Damage they might Suftai by che 
Forfeiture of their Ship. The Own- 
ers of Ships never looked for any 
Thing more in a Mafter, but the 
Charaéter of an honeft careful Man, 
and an expert Sailor ; but in this 
Cafe, neither of thefe Qualities could 
be a Safeguard to the Owners, becaufe 
their Ship might be forfeited and loft, 
by the Knavery, perhaps by the Trea- 
chery of any common Sailor on Board, 
without any Fault in the Mafter. To 
this ir was added, That the Eftates 
vefted in Shipping, were already lia- 
ble to fo many Penalties and Forfei- 
tures by the Cuftom-houfe Laws, and 
were fubject to fo many Dangers from 
other Accidents, and the employing 
of any Eftate in that Way was in it- 
felf of fo little Advantage to the 
Owner, that many Gentleman had 
alreadywithdrawn their Fortunes from 
that Branch of Trade ; and if chat 
Claufe fhould pafs into a Law, no 
Man who had a Regard to his Fami- 
ly, would employ or continue any 
Part of his Eftate in that Branch ; 
which would certainly be a great 
Difadvantage to our Shipping, and 2 

great Difcouragement to our Seamen. 
As to the orher Claufe it was faid, 
That a Merchant might thereby for- 
feit a valuable Parcel of Goods, by 
the meer Negligence or Forgetfulness 
of the Matter of a Ship, whom he 
had never known or entrufted ; and 
that without its being poflible for 
him, by the utmoft Care and Dili- 
gence, to prevent fuch a Forfeiture, 
Lecanfe the Goods might be — 
efore 
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before it was poffible for him to hear 
of the Arrival of the Ship, or to 
know that he had fuch a Parcel of 
Goods on Board fuch a Ship ; for the 
Mafter always made his Report im- 
mediately upon his Arrival, and be- 
fore he had Time or Opportunity to 
rummage his Ship, or to fend to any 
of the Merchants to come and take 
Care of their Goods 5 and as Mafters 
are generally in a great Hurry at their 
fetting out, “when fimall Parcels of 
fine Goods are ufually fent on Board, 
a Mafter might very probably forget 
to mention fome of them in his Re- 
port, which by this Claufe would oc- 
cafion a Forfeiture, fuch Goods be- 
ing always lodged in Places that would 
be called conceal’d ; whereas, as the 
Law then ftood, if the Mafter, upon 
rummaging and fearching his Ship, 
which every Mafter did before Clear- 
ing ; or if the Merchant, upon hear- 
ing of the Ship’s Arrival, or recei- 
ving Advice of his having fuch a 
Parcel of Goods on Board, fhould 
come to look after his Goods, though 
theyhad been forgot in the Report, a 
Poft-entry might be made, by which 
all Forfeitures and Penalties would be 
prevented. This they thought would 
be a new Hardfhip upon Merchants, 
and a new Difcouragement to Trade, 
which was before, by our late Sta- 
tures relating to the Cuftoms, fubjected 
to fo great an Expence, and fo many 
Difficulties, that it was impoflible for 
our Merchants to carry on their Trace 
at fo eafy a Rate as our Neighbours 
did, which was the true Caufe of our 
being under fold by Foreigners in all 
the Markets of Europe. 


To thefe Objections it was anfiver’d, 


HAT all thefe Hardfhips and 

& Dangers might eafily be prevent- 
ed, by the Care: and Conduct of Ma- 
fters of Ships: That Owners or Mer- 
chants why entrufted their Ships or 





Goods to idle carelefs Men, were cer- 
tainly in fome Fault, and therefore 
deferved to fuffer, if there were no 
Neceffity for making them do fo: 
Bur that in the Cafes then before them, 
ic was abfolutely neceffary to lay fome 
Part of the Penalty upon them, for 
the very Reafon that had been given 
againft it; becaufe the Mafters im- 
ploy’d by thern were often Men of 
fuch low Rank, and fo poor, that 
it was impoffible to recover any Pe- 
nalties from thems and as Duties 
upon Importation were abfolutely ne- 
ceffary for the Support of our Go- 
vernment, and it being impoflible to 
colleét thofe Duties without laying 
Penalties upon Smuggling, thofe Pe- 
nalties muft be Jaid on in fuch a Way 
as to make it poflible to recover them, 
otherwife they would certainly prove 
altogether ineffe¢tual. That with 


| refpeét to the Forfeiture of Ships, as 


r-> 
the Claufe was amended, and confined 


to Ships not exceeding 100 Tons, ir 
could not much regard any Branch of 
our foreign Trade, it would chiefly 
regard our Coafting Vefféls, and our 
Holland and French trading Sloops, 
many of which, they were afraid, 
were chiefly employ’d in Smuggling. 
That they would be forry if any Per- 
fon fuffered thro’ a meer Overfight . 
but if they gave by Law too great, 
or, indeed, any Indulgence to Over- 
fights, fraudulent Defigns would al- 
ways be cloaked under pretended O- 
verfights ; and therefore it ne- 
ceffary to make the Law fevere, tho’ 
in the Execution of that Law, fome 
Indulgence might be fhewn in any 
Cafe which appeared cléarly to thofe 
who had the Execution of the Law, 
to be nothing but an Overfight. That 
That we had, *twas true, many Cu- 
ftoms and Duties upon Goods import. 
ed, and the Laws for collecting them 
might probably fubjeét our Merchants 
to fome Inconveniencies, and to fome 
sExpence ; but they knew of no Coun- 
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try in the World, where their Trade 
was free from Cuftoms and Duties, 
and they believed the Merchants of 
this Kingdom were fubjeéted to no 
greater Inconvenience or Expence on 
that Account, than the Merchants 
were in any of our neighbouring 
Countries ; fo that if Foreigners un- 
der-fold us in any Market, fome other 
Reafon was to be aflign’d “for their fo 
doing ; and when that Reafon. was 
affig gned, if it was poffible to remove 
it, they would join in any Meafure 
that could be propofed for that Pur- 


pofe, 


This Bill was read a firft and fe- 
cond Time in the Houfe of Lords, 
without any confiderable Debate ; but 
when it came before the Committee 
of that Houfe, which was on “Mon- 
day the 17th of May, the following 
Amendments were offered by the Lord 
re ch, viz. 

In the A& as it is now printed, 
pag. 517. dine 29th, leave out from 
the Word (frequently) to (in) in the 
38th Line, and infert (lurk, wait, or 
ioiter in divers Parts of the King- 
dom). 

Page 18, Line roth, before (Per- 
fons) infert ( Perfon or) and after 
(Perfons) leave out to the firft (and) 
in the gth Line of the sroth Page, 
and inftead thereof infert (is, are, or 
fhall be lurking, waiting, or loiter- 
ing, with intent to be aiding and af- 
fifting in the running, landing, or 
carrying away any prohibited or un- 
cuftomed Goods, is fhall and may be 
Jawful to and for every fuch Juftice 
or Juftices, to caufe all fuch Perfons 
to come and be brought before him or 
them, and to grant his or their War- 
rant or Warrants for the apprehending 
fuch Offenders, and bringing him or 
them before any of his Majefty’s faid 
Juftices of the Peace ; and if fuch 
Perfons fha]l not give a fatisfactory 
Account of themfelves and their Cal- 

a 








lings and Employments, and thereby, 
or ‘otherwife, make it appear to the 
Satisfaction of fuch Juftice or Juftices, 
that they were not fo lurking, wait- 
ing, or loitering, with Intent to. be 
aiding or affifting in carrying on 
any fuch fraudulent or unlawful Prac- 
tices aforefaid ; then every Perfon 
who fhall not give fuch Account and 
Satisfaction to fuch Juftice or Juftices, 
fhall be committed to the Honfe of 
Correction, there to be whipped, and 
kept to hard Labour, for any Time 
which fuch Juftice or Juftices fhall 
in his or their Difcretion think meet, 
not exceeding one Month ; and that 
the Commiffioners of the Cuftoms or 
Excife refpectively, fhall caufe to be 
paid to the Perfon or Perfons inform- 
ing of fuch Offender or Offenders, a 
a Reward of 205, for every fuch 
Offender fo taken as aforefaid. 

Provided always, and be it further 
enaéted by the Authority aforefaid, 
that if any fuch Perfon fo brought 
before fuch Juftice or Juftices, fhall 
defire Time for the making it appear 
that he or they were not lurking, 
waiting, or loitering, with Intent to 
be aiding or aflifting in the carrying 
on fuch fraudulent or unlawful Prac- 
tices, fuch Perfon or Perfons fhall 
not be punifh’d by whipping or other 
Correétion ; but then, and in every 
fuch Cafe, it fhall and may be lawful 
to and for every fuch Tuilthee or Jufti- 
ces, to commit fuch Perfon or Perfons 
to the common Jail, there to remain 
and continue till he or they fhall give 
fuch Account of themfelyes; or make 
Proof of the Matters aforefiid, to 
the Satisfaétion of fuch Juftice or 
Juftiees, or until fuch Perfon or Per 
fons fhall give and find good and fuf* 
ficient Security, to the Approbation™ 
and Satisfaétion of fuch Juftice or Ju- 
ftices, not to be guilty of any of the 
faid Offences, or fraudulent or un- 
lawful Practices), 
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Page 519, Line gth, leave out 
(Difcovery and). 
Line 13th, Jeave out 
from (thirty fix) to (if) in the 25th 
Line. 








—— Line 31ft, leave out 
(upon fuch Conviction as aforefaid). 

———— Lines goth and 4rft, 
leave out (Juftice or Juftices of Aflize 
for the County where the Fact was 
done, or the). 

Page 520, Line 3d, leave out from 
(Aa) to (all) in the 14th Line. 

Page 521, Line 21ft, leave out 
from (by) to (and) in the 24th Line, 
and infere (an AG made in the 4th 
Year of the Reign of his late Maje- 
fty King George I. (of glorious Me- 
mory) entitled, 42 A& for the fur- 
ther preventing Robbery, Burglary, 
and other Felonies, and for the more 
effe&ual Tranfportation of Felons, and 
unlawful Exporters of Wooll, and for 
declaring the Law upon fome Points 
relating to Pyrates: And by another 
AG made in the 6th Year of the 
Reign of his faid late Majefty, intitled, 
An A& for the better preventing Rob- 
bery, Burglary, and other Felonies, 
and for the more effectual Tran/porta- 
tion of Felons). 

Page 523, Line 20th, leave out 
from (notwithftanding) to (And) in 
the 26th Line of the 24th Page. 

Fo. 527, A. Line i1th, after 
(Kingdom) infere (in the Execution 
of his Office). 

Fo. 527, B. Line 43d, leave out 
from (Procefs) to the fecond (Or) in 
the 46th Line. 

Upon thefe Amendments there was 
a long Debate, however they were 
all at laft agreed to in the Committee 
without any one Divifion, as was like- 
wife the following Amendment offer’ 
by the Earl of S————-4, viz, 

Page goth, Line 23th, leave it 
from (notwithitanding) so (And) in 
the 26th Line, 

Next Day the Ear] of 7—nmec?, 





who was Chairman of th¢ Commit- 
tee, reported the Amendments to the 
Houfe, and after the firft Amend- 
ment above mentioned was read a 2d 
Time, a Motion was made for agree 
ing to it ; but the Motion being ob- 
jected to, a new Debate arofe upon 
the fame Subjeét; after which, the 
Queftion was put, and the Amend- 
ment was difagreed to, upon a Divi- 
fion, 64 to 58; and the other A- 
mendments made by rhe Committee, 
being afterwards read a fecond Time, 
were every one of them of courfe 
ditigreed ro. 

In both thefe Debates, the Argu- 
ments for the Amendments, offered 
by the Lord H. ch, were in 
Subftance as follows, vix, 


My Lords, 
HILE we continue in the 
prefent Method of raifing 

thofe Funds which are neceflary for 
the Support of our Government, I 
am very fenfible how much it con. 
cerns us to prevent that fradulent and 
pernicious Practice called Smuggling, 
and therefore I {hall always be ready 
to join in fuch Meafures as I think 
proper and neceffary for that Purpofe ; 
but at the fame Time, my Lords, do 
not let us forget the Freedom of our 
Conftitution, and the Liberties and 
Privileges of the People ; for Slavery 
would be a Price too dear even for the 
moft abfolute Security againft Smug- 
gling: For this Reafon, when any 
Method is propofed, or any Bill 
bronght in, for preventing the run- 
ning of Goods, or the detecting, ap. 
prehending and punifhing Perfons 
guilty of fuch Praétices, we ought to 
confider, not only whether it will be 
effectual for the End propofed, bur 
whether it be confiftent with our Con- 
ftitution, and the Liberties of the 
People. 

By all thofe who anderftand any 
Thing of our Confliution, it muft te 
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granted, that one of the great Bar- 
riers for the Liberties of the People, 
is, that fundamental Maxim of the 
Laws of the Kingdom, by -which 
every Man is prefumed innocent, ’till 
the contrary appears by fome Overt- 
Aé& of his own ; and that Act muft 
be fuch a one as is in itfelf unlawful, 
and of fuch a Nature, that no inno- 
cent Conftruction can be put upon it. 
We have in our Laws no fuch Thing 
as a Crime by Implication ; nor do 
we pretend to judge of, or to punifh 
a Man for meer Thinking. From 
hence it is that a wicked or malicious 
Intention can never with us be pro- 
yed by Witneffes : Faéts only are ad- 
mitted to be proved, and the Judge 
and Jury are from thofe Faéts to de- 
termine with what Intention they 
were committed ; but no Judge or 
Jury can ever by our Laws fuppofe, 
much Jefs determine, that an Aétion 
in irfelf innocent and indifferent, was 
atrended with a criminal and mali- 
cious Intention. Such an Inference, 
my Loris, was never made in a free 
Country; nor under any Government 
but that of a tyrannical as well as 
arbitrary Adminiftration. 

Another Security for our Liberties 
is, that no Subjeé can be imprifoned 
unlefs fome felonious and high Crime 
be fworn againft him. If the Crime 
he not in itfelf atrocious, or if there 
be only « Sufpicion fworn againft 
him, the greateft Hardfhip he can be 
fabjeéted to is, to be imprifoned ’till 
he gives Bail for his Apearance ; and 
if any of our inferior Judges refufe 
to admit him to Bail, or refufe to 
accept of proper and fufficient Bail, 
the Subjeét fo aggrieved may imme- 
diately apply by Habeas Corpus to 
the King’s Courts in Wefminfler-hall, 
the Judges of which are now by the 
happy Revolution put above being 
influenced by any Authority but that 
ef juftice and the eftablifhed Laws of 
thew Country, or aw’d by any Thing 





but that of their own Charaéter and 
Reputation, or an Impeachment in 
Parliament, which would certainly 
be the Confequence, if they refufed 
Juftice to any the Jeaft of his Maje- 
fty’s Subjeéts. This, with Refpect 
to private Men, is the very Founda- 
tion-Stone of all onr Liberties ; and 
if we remove it, if we but knock 
off a Corner, we may very probably 

overturn the whole Fabrick. : 
A third Guard for our Liberties, 
and the only other I fhall at prefent 
take Notice of is, that Liberty which 
every Subject has, not only to pro- 
vide himfelf with Arms proper for 
his Defence, but to accuftom himfelf 
to the Ufe of rhofe Arms, and to 
travel with them whenever he has a 
Mind. This is not only a Defence 
for our Liberties, but it is the chief 
and the only Defence upon which we 
ought to depend, for the Prefervation 
of our Country againft foreign Inva- 
fions. In arbitrary Governments, we 
know it is the Cuftom, and the Max- 
im, to difarm the People, and to 
prevent any Man’s furnifhing himfelf 
with Arms, or accuftoming himfelf 
to the Ufe of them, but fuch as are 
retained and employ’d by the Govern- 
ment, therefore fuch Governments 
are always obliged to keep a large 
Body of Mercenary Troops in their 
Pay, who may, perhaps, fometimes 
be able to defend the Country againft 
Invafions, but they are generally able, 
and always ready and willing to de- 
fend their Pay-mafters againft the 
jufteft Refentment of the People ; fo 
that in fuch Countries it may be juft- 
ly faid, the People are preferved from 
being plundered by foreign Enemies, 
for no other Reafon, but that their 
domeftick Blunderers may find a more 
rich and plentiful Boaty ; and in all 
fuch Countries, we find their Laws 
are generally partial in Favour of 
Tax-gatherers and other Inftruments 
of Power, and terribly feyere upon 
thofe 
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thofe who fhall upon any Occafion 
dare ‘to oppofe them, in what they 
may be pleafed to call, The Execution 
of their Office. 

Having premifed thefe Obfervations 
upon our Conttitution, and upon the 
Nature of a free Government, give 
me Leave, my Lords, to apply them 
to thar Clanfe in this Bill, which 
fubjefls every Man in the Kingdom 
to the Danger, nay, I may fay, Cer- 
tainty, of being committed to Prifon 
by a fingle Juftice of Peace without 
Bail or Main-prize, of being con- 
viéted and tranfported as a Smuggler, 
and if he returns before the Time li- 
mited, hanged as a Felon without 
Benefit of the Clergy ; and all this 
without his having been guilty of 
any one. Overt-Adé, except that of 
travelling properly armed for his De- 
fence, and having the Misfortune to 
meet with two of his Friends upon 
the Road, armed in the fame Manner ; 
in Cafe any two Rogues of Informers, 
or perhaps real Smugglers, who are 

to get 150, perhaps 2s0/, by their 
Perjury, fhall fwear that this honeft 
Man and his two Friends were affem- 
bled and arm’d, in Order to be aiding 
and affifting in the clandeftine run- 
ning, landing, refcuing, or carrying 
away prohibited or uncuftomed Goods. 
This Regulation, when iftripp’d of 
that Multiplicity of Words which 
render obfcure the Meaning and In- 
tent of every Claufe of an A& of Par- 
liament, really feems to me to be the 
moft terrible and the moft entrapping 
Regulation that was ever propofed in 
any Country ; and if it paffes into a 
Law, I am fure it will not be quite 
fafe for any three Gentlemen in the 
Kingdom to be feen in Company to- 
gether, if they have but walking 
Swords by their Sides, 

It is evident at firft View, that 
this Regulation is repugnant to all 
the Maxims of a free Government. 
‘The wearing of Arms is an Aét, not 








only innocent, but highly commen- 
dable, therefore no oe of 
any Crime can from thence be infer- 
red ; and for this Reafon, the admir- 
ting of Witnefles to prove an Inten- 
tion, without any one Overt - A& 
from whence that Intention can poffi- 
bly be inferred, is inconfiftent with 
the Freedom of our Conftitution, and 
with the whole Tenor of the Laws 
of this Kingdom. We may as well 
admit Witneffes to prove that a Man 
got up in the Morning, and put on 
his Cloaths, in Order to go and affift 
in the Running of Goods ; which I 
am fure would be ridiculous as well 
as pernicious, either in this or in any 
other Country. But this is nor all 
the Hardfhips in the prefent Cafe: 
Witneffes are not only to be admitted 
to prove a wicked Intention without 
an Overt-Adt ; but they are to be 
greatly rewarded for giving fuch a 
Teftimony ; which is a moft dange- 
rous Praétice, and a Praétice we have 
lately got too much into ; for, in my 
Opinion, no Man ought to be. adimit~ 
ted as a Witnefs againit any Criminal, 
if he be to have 5 Shane of thee 
ward upon his Conviction: How- 
ever, in no Cafe is it fo dangerous as 
it will be in this; becaufe, when 
falfe Witneffes come to fivear a Fa& 
upon a Man which he was innocent 
of, he may prove himfelf to have been 
at another Place at the Time ; or he 
may fall upon many other Ways to 
make his Innocence appear, and to 
convict the Witnefles of Perjury, 
which Danger every falfe Witnefs | 
muft be in, and this is in all other 
Cafes a great Guard to the Innocent ; 
but in the prefent Cafe, I dhould be 
glad to know how it will be poffible 
for a Man to prove he had no fuch 
Intention as is fworn againft him, or 
to convict a falfe Witnefs of Perjury ? 
His having Occafion to travel from 
one Place ro another, and his being 
upon the Road thither, will be no 
Proof 
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Proof of his Innocence, or the Wit- 
nefs’s Perjury, becaufe every Smug- 
gler may have, or contrive fach 9c- 
cafions ; and as Smugglers will in 
this Cafe generally be the Informers, 
they may chufe a Time when concur- 
ring Circumftances fortify their Te- 
ftimony : They may chufe a Time 
when a Ship is actually hovering at 
Sea; or they may lodge a Parcel of 
run Goods near the Place where thofe 
againft whom they have a Mind to 
fwear, are affembled ; and after pro- 
curing thofe Goods to be feized, they 
may then go and fwear that fuch Men 
were affembled at fuch a Place, and 
armed, in order to aflift them in the 
carrying off or refcuing thofe run 
Goods. 

With Refpect, my Lords, to the 
Security of the Subject againft unjuft 
Imprifonments, and the demanding of 
extravagant Bail; and alfo with Re- 
fpeét to the Liberty of applying to 
the King’s Courts ; thefe valuable 
Privileges are all to be taken away 
by this new Regulation: A Man is 
to be imprifoned without fo much as 
a Pretence or Sufpicion of his having 
been guilty of any Crime ; only be- 
caufe a forry Fellow perhaps has gone 
and fwore before a Cownry Juftice, 
out of Malice, or for a Reward, that 
he intended to affift in the Running 
of Goods ; and tho” this Crime, even 
when aétually committed, be in its 
own Nature bailable, and tho’ by our 
Conftitution, every Man has a Right 
to infift that in fuch Cafes no extra- 
yagant Bail fhall be exaéted from him, 
yet now he is to be committed with- 
out Bail or Mainprize, there to re- 
main till he can force the Juftice and 
his Informer, to bring him to a Trial, 
which I do not fee how he can do; 
for by this Claufe, the Habeas Corpus 
A& feems in all fuch Cafes to be re- 
pealed. Again, if the Juftice fhould 
commit Iniquity, either in not ad- 
mitting of a proper and full Vindica- 








tion, or in delaying to bring the Per- 
fon accufed to a Trial, where fhall 
fuch Perfon apply for Relief ? For 
by this Claufe, the Liberty of apply- 
ing to the King’s Courts is in fuch 
Cafes taken entirely away from all the 
King’s Subjeéts : The King’s Courts 
may, perhaps, at laft compel the 
Profecutor to bring him to a Trial ; 
but they cannot admit of the moft 
ample and clear Vindication, nor can 
they in the mean Time admit the 
Perfon accufed to Bail, let him be of 
what Charaéter and Circumftances he 
will: Yet this Power, which by 
this Claufe is taken from the King’s 
Courts, is given to the Juftices of 
the Peace, who are removeable at the 
Pleafure of a Minifter, and may moft 
of them be made the drudging Tools 
of an Adminiftration ; therefore I 
muft think it very extraordinary and 
inconfiftent with the Principles of the 
Revolution, to give fuch Powers to 
fuch Judges, or to give them any 
fupreme and uncontrolable Power 
whatfoever ; efpecially in Cafes where 
the Liberty of a Subjeé& is in imme- 
diate Danger, and even his Life 
brought into a confequential Danger. 
From what I have faid, my Lords, 
it appears, that if this Claufe paffes 
into a Law, the Liberty and the Life 
of every Subject in Britain will be 
expofed to very great Perils, if he 
ever travels with Arms for his De- 
fence, or appears abroad with any 
offenfive Weapon in his Cuftody ; 
therefore we may fuppofe, that in 
fuch Circumftances no Man will ever 
travel with Arms ; and fince no Man 
can make Ufe of any Arms, it is not 
to be fuppofed that any Man will be 
at the Expence of providing himfelf 
with fuch Utenfils ; for which Reafon 
I muft look upon this Bill, as a Bill 
for difarming the whole Kingdom ; 
and furely none of your Lordfhips 
will think, that the pafling of any 
fuch Bill is confiftent with the Pre- 
feryation 
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fervation of our happy Conftiturion, 
or the Safety of our native Country, 
I hope no Man thinks that Smuggling, 
or the refifting of Cuftom-houfe Offi- 
cers, is fo heinous or dangerous a 
Crime as High Treafon. Now, I 
would afk what any of your Lord- 
fhips would think of a new Law 
againft Treafon conceived in the very 
Terms of this Clanfe ? Suppofe the 
Preamble fhould recite, That traite- 
rous and rebellious Perfons frequently 
appear in great Gangs, carrying Fire- 
arms and other offenfive Weapons, in 
Order to be aiding and affifting in 
fome treafonable Prattices, to the 
great Danger of his Majefty’s Perfon 
and Government, and fhould therefore 
enaét, That upon Information given 
upon Oath before any one Juftice of 
Peace, that any Perfons, to the Num- 
ber of three or more, were fo affem- 
bled and armed, in Order to affift in 
fuch Praétices, the Juftice might 
commit them, without Bail or Main- 
prize ; and that, upon due Proof of 
their being fo aifembled and arm’d, in 
Order to ‘affift in’ fach Praétices, and 
upon Conviction, they fhould fuffer 
as Traitors; and further, that the 
Informers fhould, for every Traitor 
fo conviéted, receive a Reward of 50 /. 
I am very certain, that if ever I 
fhould fee fuch a Law paffed, I fhould 
look upon our Conftitution to be at 
an End; yet we may have an Admi- 
niftration that would be fond of ha- 
_ ving fuch a Law paffed, perhaps in 
Order'to guard againft thofe treafona- 
bk Praétices, which their own Con- 
dnét had made frequent ; ‘and in fuch 
a Cafe, would not this very Law be 
a good Precedent for them? Would 
not they have Reafon to fay to the 
Parliament, What! will you refufe 
to grant that Security againft treafo- 
nable Praétices, which your Anceftors 
have granted againft the Praétices of 
Smuggling ? 

Having thus, my Lords, fhewn 





the Dangers that are moft juftly to be 
apprehended from the Claufe as it 
ftands at prefent, I fhall next enquire 
a little into the Nature of the Evil 
intended to be refedy’d, in Order to 
fee whether a lefs dangerous Regula- 
tion would not be fufficient to remedy 
that Evil, The Evil complain’d of 
is, that great Numbers of Smugglers 
lurk about our Coafts and navigable 
Rivers, and conceal themfelyes fepa- 
rately, under various Pretences, in 
Order to wait the Arrival of their 
Smuggling Veffels ; and when thefe 
Veffels arrive, they then gather them- 
felves in fuch a Body, as to be too 
ftrong for the Civil Power ; s that 
before a proper Afliftance can be pro- 
cured, they get their Goods landed, 
and carry’d clear off. Now there is 
another Claufe in this Bill, which, 
with a very little Variation, w ill, 
in my Opinion, be an effectual | Re- 
medy for this Evil, which is that 
Claufe, by which a Power is given ta 
any Juftice, upon a proper Informa. 
tion, to feize all fuch Perfons, and 
commit them to the Houfe of Cor- 
rection, in Cafe they cannot give a 
good Account of themfelves, which 
will render it impoflible for thefe Fel- 
lows to conceal themfelves ee a 
and wait for a Ship’s Arrival ; chey 
muft from the Beginning of their 
Waiting appear in a Body, in which 
Cafe ir may, perhaps, be out of the 
Power of a neighbouring Juftice to 
feize any of them, in Order to fend 
them to the Houfe of Correétion ; 
but in fuch a Cafe, ic will likew rife 
be out of the Power of any Juftice 
to feize any’ of them, in Order to 
fend them to Gaol without Bail or 
Main-prize : In both Cafes, the Jue 
{tice muft wait ’rill he can procure 2 
proper Affiftance, which he may do 
generally before the Arrival of the 
Smuggling Veffel expeéted ; and the 
fending them to the Houle of Cor- 


reGtion, will as effectually prevent 


their 
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their being affifting, for that Time at 
Jeaft, in the Landing or Carrying off 
any Goods, as the fending them to 
Gaol, and afterwards tranfporting 
them, would be. This Regulation 
_would be confonant to the Laws of 
this Kingdom, and the Punifhment 
would be in fome Meafure proportion’d 
to the Crime ; becaufe a Man who 
Joiters idly in any Place, and cannot 
give a good Account of himfelf, de- 
ferves to be fent to the Houfe of Cor- 
rection as a Vagabond ; but I mutt 
think it too fevere, to make a Man 
guilty of Felony, or to commit him 
-without Bail or Main-prize, only be- 
caufe he is feen with a Sword or Cut- 
Jafs, lurking or loitering in any Place, 
and is not able to give fuch an Ac- 
count of -himfelf as may be fatis- 
factory to a Country Juftice. For this 
Reafon, I hope your Lordfhips will 
agree to the Amendments I fhall pro- 
pofe. . (The Amendments are inferred 
at the Beginning of this Debate.) 
Thefe Amendments will, in my 
Opinion, make the Bill aseffeétual as 
it is at prefent againft Smuggling, and 
will in fome Meafure prevent thofe 
Dangers which may accrue from it, 
with Refpeét to the Freedom of our 
Conftitution, and the Liberty of the 
Subject. I fay, my Lords, in fome 
Meafie ; for neither thefe Amend- 
ments, nor any Amendments, can pre- 
vent its being a very dangerous Bill, 
and fuch a one as I am forry to fee 
neceflary in this once happy Kingdom. 
The Claufe I have taken Notice of, is 
a Claufe abfolurely repugnant to the 
whole Tenor of our Laws, and in- 
confiftent with the Liberty and Hap- 
pinefs of the People; bur there are 
feveral other Claufes, which may be 
of dangerous Confequence both to our 
Trade and Conftitution, fome of which 
I fhall beg Leave to take Notice of, 
not with a Defign to amend them, or 
Icave them out, but in order to fhew 
that there is the greater Neceflity for 





agreeing to the Amendments I haye 
propofed, as well as to one other A- 

mendinent I fhall hereafter propofe. 
The Claufe for making all Perfons 
guilty of Felony, who, to the Num- 
ber of two or more, fhall be found 
armed with any offenfive Weapon, 
and travelling within five Miles from 
our Sea-Coafts, or any navigable Ri- 
ver, with any Horfe or Cart whereon 
fhall be Jaden or put more than fix 
Pounds of run Tea, or any other run 
Goods above the Value of 30/. Ster- 
ling, is a moft dangerous Claufe for 
the Subjeét ; becaufe it puts it in the 
Power of any malicious or knavifh 
Servant to make his Mafter, if he 
travels with a Sword or Piftols, guil- 
ty of Felony whenever he has a Mind, 
by putting feven Pounds of Tea, or 
thirty Guineas worth of Lace into 
his Mafter’s Portmanteau, and going 
at the next Town they {top at, to in- 
form againft him as a Smuggler ; for 
which Piece of Malice or Knavery, 
this Servant is, by a fubfequent Clanfe, 
to receive s0/, Reward.. Nay, I do 
not know but fome Lord of this 
Houfe may fome Time hereafter be 
tranfported as a Smuggler ; for feven 
Pounds of ‘Tea, or thirty Guineas 
worth of Lace, may be pack’d up in 
very little Room ; and if a malicious 
or knavifh Servanr, fhould put any 
iuch Parcel into his Lord’s Coach-box, 
or Cloak-bag, and fwear that he put 
it there by his Lordfhip’s Order, with 
a Defign to convey it to his Houfe in 
Town, or his Houfe in the Country, 
Ido not fee how the beft Nobleman 
in the Kingdom could vindicate him- 
felf againft fuch a clear Proof of a 
Fa&t made Felony by this Bill. The 
noble Lord would in Courfe therefore 
be found guilty, and tranfported as a 
Smuggler ; and the Servant would 
get so/, Reward from the Govern- 
ment, befides a much greater Reward, 
perhaps, from thofe who put him 
upen that Piece of Treachery, and 
ae © _ furnifhed 
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furnifbed. him with the Goods for 
that very Purpofe, 

I know, it may be faid that no 
Man can be abfolutely fafe againft 
Treachery and Perjury; buc from all 
our Law Books, I defy any Man to 
fuppofe a Cafe where it is fo eafy to 
cook up a treacherous, yet feafible 
Accufation againft a Man who has 
noc .been guilty of the leaft [mpru- 
dence, or fo fafe to give a falfe Tefti- 
mony as it will be in the Cafe I have 
now laid before you; for in all or 
moft other Cafes there muft be a Con- 
federacy and Combination between 
two or more Perfons, in order to 
get a-Man convicted upon a falfe In- 
formation ;- in which Cafe the Con- 
federates are in Danger of being be- 
trayed by one another ; and even the 
Faéts themfelves which are falfely 
{worn againft a Man, often furnifh 
him with Means for juftifying him- 
felf and condemning his Accuéfers ; 
whereas in the prefent Cafe there is 
no need of any Confederacy, uor can 
the Perfon accufed juftify himfelf by 
any Means I can think of. 

The Clanfe for making Actions of 
Affaule upon Officers triable in any 
County of England, may likewife, 
in my Opinion, be of dangerous 
Confequence. It is granting a Privi- 
lege to his Majefty’s Officers which 
is very inconfiftent with the Safery 
of his Majefty’s Subjeéts; and it is 
fuch a Privilege as ought not I think 
to be granted even to the Crown it- 
felf, nor ever was granted except up- 
on very extvaordimary Occafions. For 
when anOfficer is affaulted,or pretends 
to have been affaulted by a Country 
Gentleman or Farmer, I can fee no 
Reafon why he fhould be at Liberry 
to Jay his Ation or bring it to Trial 
in any County in England, and every 
Gentleman or Farmer who may be 
affaulted by an Officer, confined to 
try his A@tion in the very County 
where the Affaule was committed. 





To give toevery Officer of rhe Exa 
cife as, well.as Cuftoms (for this Claufe 
is carefully extended to both) a Pri- 
vilege of making a Country Gentle. 
man or Farmer, with all his Wir- 
neffes, dance from Northumberland, 
Wales or Cornwall, in order to de- 
fend himfelf againft an Aétion of 
Affault to be tried in the County of 
Middlefex, in Kent, or in Effex, 
where the Characters of the Plaintiff, 
Defendant, or either of their Witnef- 
fes, can neither be known nor ene 
quired into, is, in my Opinion, con- 
trary to the whole Spirit of our 
Laws, and inconfiftent with the 
Quiet and Eafe of all other Subjects 5 
for every Jack in an Office is but too 
apt to be infolent and faucy to thofe 
who muft apply to him; and this 
Privilege may, .I am afraid, render 
our Jacks of the Cuftom-honfe and 
Exxcife Officers altogether infipporta- 
ble. It is a good Luck for us that no 
Officer of our Army can well bring 
an Aétion of Affault againft any Man, 
at leaft ir is as yet reckoned incon- 
fiftent with their Honour to do fo ; 
for if it had been orherwift, I 
fhould have expected that they like- 
wife would have been included in 
this bountiful Claufe, which eftae 
blifhes fuch a remarkable Difference 
berween his Majefty’s Officers and 
his 2lajefty’s Subjects, 

The Clanfe for admitting Offecrs 
to Bail in the Cafe of Murder or 
killing of any Perfon who _#refiits 
them, I mult likewife look upon,as a 


new Piece. of fpecial Grace and, Fae 
vour granted to our Officers of the 
Cuftoms and Excife. Indeed, in this 


Cafe che Officers of our Army may 
often. come in for their Share, be- 
canfe they are generally called as AG 
fiftants : to .Cuftom-houfe Officers as 
well as to..Executioners. . Rut. Lam 
afraid this\.new Favour may make 
them fometimes imagine that Clubs; 
or even Filts, are ofleafive Weapons, 
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and fuch as may be oppofed by Pow- 
der and Ball; therefore I muft think 
it of dangerous Confequence to the 
Lives of his Majeity’s Subjeéts; for 
an fuch a Cafe I think, the Procla- 
mation againft Riots ought, at leaft, 
to be read, in order that thofe who 
are only Lookers on, may have Time 
to retire: And I can fee no Reafon 
why Officers, in fuch a Cafe, might 
not have been left to the Courfe of 
the Common Law, as well as Gen- 
tlemen are in a parallel Cafe, and a 
Cafe at leaft as favourable; for if a 
Gentleman fhould kill a Highway- 
man, who affaults him and demands 
his Money, he muft take his Fate at 
Common Law, and in Cafe the Co- 
roner’s Intereft fhould give a wrong 
Verdi& againit him, he muft lie in 
Prifon till his Trial ; but if an Officer 
‘kills a Man who did not perhaps af 
fault him, or bring his Life into 
any Danger, and the Coroner’s In- 
queft fhould bring ic in, perhaps 
juftly, wilful Murder ; yet by this 
Claufe, his Majefty’s Juitices of the 
Peace, or any other Juftices, are not 
only impowered, but are enjoined 
and required, to admit fuch Officer 
to Bail; fo that by thefe laft Words 
it would feem that there is not fo 
much as a difcretionary Power left 
in the Judge, if there be but the 
Jeaft Pretence for the Officer’s being 
within this Claufe. 

I have no Occafion to explain to 
your Lordfhips the great Benefits 
and Advantages we reap by Trade, 
or how neceffary it is to the very 
Being as well as Happinefs of this 
Nation, therefore I fhall only ob- 
ferve, that if we fhould deftroy our 
Trade, in order to prevent Smug- 
gling, it would indeed be an effectual 
Remedy, and I believe the only Re- 
medy we fhall ever find to be alto- 
gether effectual ; but it would be like 
a Man’s giving his whole Eftate to 
his Encmies, for Fear his Friends 





fhould cheat him out of a fmall Part 
of it. Now there are in this Bill fe- 
verally Clanfes which will, in my 
Opinion, expofe our Merchants and 
Seamen to, many new Hardfhips, Dan- 
gers, and Inconveniencies. I fhall 
take Notice of that Clanfe, which 
gives Power to our Cuftom-houfe Ot- 
ficers to enter and rummage any Ship 
at Sea, if within what they may 
pleafe to call the Limits of any Port 
in this Ifland. What may be meant 
by the Limits of a Port I do not 
know, but I am certain it is a Term 
fo vague and indeterminate, thar it 
muft occafion an infinite Number of 
Contefts between our Cuftom-houfe 
Officers and the Commanders of our 
Merchant-men ; for no Mafter will 
fubmit to have his Ship rummaged 
and fearched when he thinks he is 
not by Law obliged to do fo ; there- 
fore if a Cuftom-houfe Officer fhould 
judge a Ship to be within the Limits 
of a Port, and the Captain fhould 
judge fhe is not, a Difpute, and per- 
haps a Battle, may infue between the 
Officers and the Ship’s Crew: This 
will fubjeét thACaprain, and I be- 
lieve every one on Board the Ship to 
an Aétion for a hundred Pounds Pe- 
nalty, in which they will every one 
be caft, if the Ship fhould be judged 
in Law to have been within che Li- 
mits of any Port when the Officer 
demanded Admittance ; whereas if it 
fhould be judged otherways, the Of- 
ficer is made liable to no Penalty for 
the Affault he made upon the Ship ; 
from whence we may conclude, that 
our Cuftom-houfe Officers will at laft 
pretend to fearch almoft every Ship 
that comes within the four Seas, un- 
lefs the Mafter agrees to pay them a 
Tax for preventing the Trouble they 
may give him by rummaging and 
fearching his Ship upon the high 
Seas, and when he has perhaps a fair 
Wind for carrying him to the Port 
to which he is really bound: As a 
wi 
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will be a great Hardfhip upon our 
Merchants and Sea-faring Men, I 
therefore with that a League, half 
a League, or fome other determinate 
Diftance had been put inttead of the 
Word Limits. 

Upon the whole, I mnft think this 
Bill one of the moft fevere and dan- 
gerous Bills that was ever paffed by a 
Britifo Legiflaure; and yet, not- 
wirhftanding its Severity, I am a- 
fraid it will be far from anfwering 
the End. I am afraid, that inftead 
of preventing Smuggling, it will ren- 
der defperate all thofe who {hall 
hereafter embark in that pernicious 
Trade, which will make them more 
bold and enterprizing then they ever 
were heretofore; and their common 
Danger will unite them clofer toge- 
ther, which will. make them more 
powerful and formidable, While our 
numerous high Duties continue, while 
there are fuch Profits to be got by 
Smuggling, it is in vain to expect we 
can entirely prevent it by the moft 
fevere Laws we can make. By fuch 
Laws we may ruin our Conftitution, 
we may fubject ourfelves to arbitrary 
Power, but even arbitrary Power it- 
felf will not prevent it; for in 
France where arbitrary Power has 
been long eftablifhed, where the Pu- 
nifhment of every Sort of Smug- 
gling is Death or the Galleys, where 
they keep up a particular Sort of 
Army called Les Maltotiers for that 
very Purpofe, yet Smuggling is in 
thar Kingdom almoft as frequent as in 
England, and their Smugglers are, 
much more defperate than oury; for 
they march in little Armies, are well 
armed and difciplined, and often en- 
gage in Battle with the Cuftom- 
houfe Officers and their Guard of 
Maltotiers, The Gentlemen of the 
French Army are indeed but feldom 
or ever employed in fuch Exploits ; 
they confider that their proper Bufi- 
nefs is to defend their Cowitry againft 





open and declared Enemies; and 
therefore they think it below them 
to engage againft Banditti, or to hunt 
after and guard Criminals ; this low 
Sort of Work they look on as fit only 
for Maltotiers and Archers or Sherift’s 
Officers; and tho’ they have a va 
Number of fuch in France, yet with 
them, and with all the other Advan- 
tages they have, ic has never yet 
been in their Power entirely to pre- 
vent Smuggling. 

Fram all thefe Confiderations I 
could wifh, rhat the Bill were de- 
layed till another Seflion, when we 
could have Time to concert proper 
Claufes for the End intended, and 
fuch as would not any Way injure 
our Conftitution, or opprefs our fair 
Traders. Such Bills onght to be 
drawn up and paffed with the urmoft 
Caution and matureft Deliberation ; 
for in paffing every fuch Bill we are 
placed between two Precipices, where 
the leaft Inclination to one Side or 
the orher may throw us head-long 
into a Gulph of Perdition: We may 
ruin our Revenue by giving too great 
a Latitude ro Smugglers, or we may 
deftroy our Conftirution by placing 
too great and too arbitrary a Power 
in the Crown ; and likewife our Trade 
by fubjeéting our Merchants to too 
many Dangers and Inconveniencies : 
But if the Bill cannot be delayed, if 
the Difeafe abfolutely requires fome 
immediate Application, I hope your 
Lordfhips will agree to the Amend- 
ments I have offered ; and as it is a 
Bill of a very new and extraordinary 
Nature, I hope it will not be at firft 
made perpetual: Let us do as we al- 
ways have done in moit new Regu- 
lations, Let it be made ro continue 
for three, five, or feven Years, that 
we may have fome Experience of its 
Effeéts, before we make it a perpe- 
tual Law ; which is the Jaft Amend- 
ment I fhall take the Liberty to 
offer. 
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The Anfiver was to this Effect : 


My Lords, 

AY the immediate Prefervation as 

well as furure-Happinefs of the 
Natien depends upon the Support of 
our Government, it is the Duty of 
Parliament not only.to grant fuch 
Funds as may be neceflary for that 
Support, but to make thofe Grants 
effectual; for the granting of any 
Tax or Duty would be of very little 
Signification, if the Parliament did 
not at the fame Time prefcribe fuch 
Methods as fhould be effeétual for 
raifing and colleéting that Tax or 
Duty; and if the-Methods at firft 
preferibed fhonld fail of the expected 
Succefs, it is for the fame Reafon the 
Duty of Parliament to contrive and 
preferibe fuch other Methods as may 
he thought more effeétual. The im- 
pofing of any Tax or Duty, and al- 
Jowing any Man, through our Neg- 
le&, to efcape paying that Share of 
it which is dne from him by Law, 
is not only a Breach of our Duty to- 
wards our King and Country, but a 
Piece of Injuftice done to every par- 
ticular Man in the Kingdom who 
honeftly and fairly contributes his 
Share. Yea further, any Sort of 
Negleé in this Particular muft be of 
the moit fatal Confeqnence to our 
Trade, and muft neceffarily at laft be 
the Ruin of every fair Trader in the 
Kingdom ; and in our prefent Cir- 
cumftances, it may likewife be called 
a Sort of Breach of the publick 
Faith; fer as moft of our Duties, 
efpecially in the Cuftoms, are mort- 
gaged, in Whole or in Part, to the 
Creditors of the Publick, the allow- 
ing the Produce of any of thofe Du- 
ties to be diminifhed by fraudulent 
Praétices, when it is in our Power to 
prevent it, is the fame with raking 
from them a Part of that Security 
which was given them by Parlia- 





ment, and which the Parliament is 
bound to make good. 

Notwithftanding al] thefe Obliga- 
tions we lie under, yet, I fhall rea- 
dily agree that we ought to be ex- 
tremely cautious in granting any new 
Powers for raifing and collecting our 
Taxes, which may any Way in- 
croach upon the Conftirution, or up- 
on the Liberties of the People ;_ bur 
if we make a Phantom of every new 
Power, or new Penalty, that may 
be really neceffary for that Pnrpofe, 
and give a Loofe to our Imaginations, 
by fuppofing that every fnch Power 
or Penalty will be made a wrong and 
unjuft Ufe of, and turned towards 
the Oppreflion and Rnin of the Sub- 
jet, inftead of being applied to their 
Relief and Prefervation, we fhall ne- 
ver grant any new Power, nor con- 
tinue the old; for no Power was 
ever granted, nor can be granted, 
upon which a fruitfal Imagination 
may not form various Scenes of Hor- 
ror and Deftruétion; nay, no Power 
can be granted, but what may truly 
be made a wrong Ufe of; but while 
we have a Parliament fubfifting , 
while we are fuvjeét to no Earthly 
Power but what is eftablifhed by, 
and depends upon Parliament, we 
have no Occafion to frighten ourfelves 
with fuch Chimera’s; for thank God ! 
our Parliaments have hitherto been 
able to give a Check to every wrong 
Ufe that has been made of any Power, 
and to bring the Offenders to condign 
Punifhment. 

With Regard to the Claufes in this 
Bi]l which have been objected to, and 
the new Powers to be granted wifich 
have been fet in fuch a hideous Light ; 
before I begin to confider any of them 
particularly, give me Leave, my 
Lords, to make this general Obfer- 
vation, that though we do not pre- 
tend to punifh a Man for meer think- 
ing, nor admit a bare Inrention to 
be proved by Witneffes, yet we often 
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nifh a Man for fpeaking, and ad- 
mit Witneffes to prove Words as well 
as Faéts, in Order from thence to in- 
fer a malicious Intention ;. and even 
by a late Statute we have laid.a very 
fevere Pnnifhment upon an Intention ; 
for we have made it Tranfportation 
for any Man to affaule another upon 
the Highway, with an Intention to 
rob, whereas it was, before but. a 
common Trefpafs: How this Inten- 
tion is to be proved I fhall nor pre- 
tend.to determine; but I fuppofe,. if 
the Man who made the Affaulr, ut- 
ter’d only thefe two Words (your 
Money) and his uttering of fuch 
Words were proved in Court, it 
would be deemed a full Mfoof of his 
Intention, and that Action which in 
irfelf is but a common Trefpafs, 
would by thefe two ugly Words be 
made Felony and Tranfportation. But 
this is not the only Cafe where Words 
may be proved in order to fhew the 
Intention of the Speaker, and.con- 
vit him.of the Crime for which he 
ftands indifted or accufed; for we 
know that in all Trials of Murder, 
there is nothing more commoa than 
to prove threatning Words made Ufe 
of by the Perfon indiéted, in order 
to fhew thar he had an Intention to 
murder; and by an A& of his late 
Majefty’s Reign, which makes it Fe- 
lony to tear or fpoil any Perfon’s 
Cloaths in .the Streets, it is further 
enacted, that whoever fhall wilfully 
and malicioufly affaule any Perfon in 
the publick Streets or Highways, 
with an. Intent to tear or fpoil the 
Cloaths of fuch Perfon, {hall upon 
Conviction fuffer as in the Cafe of 
Felony ; In which laft Cafe the In- 
tention of the Perfon accufed can be 
proved by nothing elfe bur Ly fome 
Words ‘or Threats uttered by him be- 
fore, after, or at the Time of the 
Affault,; for if he had proceeded to 
an Overt At, f he had aétually 
tora or spoiled the Perfon’s Cloaths, 





bly inferred ? Can we fuppofe that 


-he would be within the former Pare 
fof, that Law, and confequently there 
; would be no Occafion for proving his 


Intention. Nay even High Treafon 


jicfelf may. be committed by. Words 
| without any Overt At; for by am 


A&.of Queen Elizabeth, who had, 
I believe; as great a Regard for our 
Conftitution as ever any King or 
Queen -had, it is declared,. that who- 
ever fhall, by any Speech, maintain 
the Jurifdi¢tion of the Bithop of 
Rome, fhall for the firft Offence be 
guilty of a Premunire, and of High 
Treafon for the fecond; and in all 
Crimes. whatever, according to the 
whole Tenour of our Laws, it is the 
Intention only that is to be punithed, 
which Ixention muft be made appear 
from Circumftances, and. thofe Cir- 
cumftances may confift in Words fpo- 
ken as well as Overt Aéts committed 
by the Perfon accufed. 

With this View, let us confider 
that. Claufe in the Bill now before us, 
which has been principally obje&ted 
te. By that Claufe it is propofed ta 
be enacted, that if three or more are 
affembled with Fire-Arms or other 
offenfive Weapons, with an Intentiom: 
to run any Goods or Merchandize, 
or to watch for Opportunities for thar 
Purpofe; or with an Inrenrion to 
carry off or refcue any run Goods or 
Merchandize, or to wound or mur- 
der any of his Majefty’s Officers, a 
Juftice of Peace, upon Information 
to be given upon Oath, may commit 
them without Bail or Mainprizes 
and fuch Perfons, if convicted by 
due Courfe of Law, are to be tranf- 


ported, ..s Felons. From thefe Words 


is ic not plain ‘that the Informer, as. 
well as all the other Witneffes, mufe 


fwear to fome Overt Aéts committed, 


or fome Words fpoken, by the Per- 
fons againfe whom they fwear, or 
to fome orher Circumftances from 
whence, this Intention may be proba- 
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any Juftice wonld commit, or any 
Jury convi&t the Perfons accufed, 
upon the Informer’s barely faying he 
knew they had fuch an Intention, 
without giving any Account of his 
Reafons for faying fo? And if he 
gives fach Reafons as muft make 
every Man believe they had fuch an 
Intention, do not they deferve to be 
committed ? Can we fuppofe it pofli- 
bie that fuch Reafons can be given 
againft an innocent Man? At leaft I 
am fure it is no more poffible in this 
Cafe than in any other criminal Cafe 
whatfoever. Andif you think pro- 
per to make this Crime Felony, and 
the Punifhment Tranfportation, it is 
neither inconfiftent with our Confti- 
tntion, nor contrary to our Laws, 
to have fuch a Perfon committed 
without Bail or Mainprize ; becaufe, 
wherever fuch a Punifhment is to be 
infliéted, no Bail can in any Cafe be 
taken ; the Perfon accufed muft in all 
fuch Cafes remain in Prifon till he be 
acquitted by due Courfe of Law. 

As to the Rewards which are by 
' this A& to be given to Informers, I 
can fee no Reafon why we fhould be 
more afraid of them in this Cafe than 
im any other ; for it is certain that 
in many criminal] Cafes, even where 
the Punifhment is Death, there are 
Rewards given to Informers by the 
Laws and Cuftoms of this Kingdom : 
From fuch Rewards we have expe- 
rienced great Benefit, with refpeét to 
the difcovering, apprehending, and 
punifhing of Criminals, and we have 
not yet found any Danger accruing 
therefrom to innocent Perfons, nor 
can any Danger be well fuppofed; 
for if two or three Rogues fhouid 
combine together, in Order to accufe 
an innocent Man, they have gene- 
rally been, and always may be made 
to contradiét themfelves, or one an- 
other, in fome of the Circumftances 
they relate ; and the Evidence of one 
Man, efpecially a poor low Fellow, 





which me muft fuppofe any fuck 
Rogue to be, will never b: of Weight 
enough with a Jury to conviét a 
Man of any tolerable Charaéter. In 
the prefent Cafe it will be the fame ; 
the Informer muft give his Reafons 
for faying that the Perfon accufed 
had fuch an Intention, thofe Reafons 
muft either be Faéts he faw, or 
Words he heard ; as to both thefe, he 
may be obliged to tell all the parti- 
enlar Circumftances, fome of which 
the Perfon accufed may be able to 
prove falfe, or the falfe Informer 
may probably be made to contradiét 
himfelf, unlefs he has a better Me- 
mory than Liars ufually have: Even 
if the Informer fhould give but’ this 
only Reafon, that the Perfon accufed 
told him fo: In the firft Place, *ris 
not very probable a Juftice or a Jury 
would believe him without feveral 
concurring Circumftances ; but be- 
fides he would be obliged to give an 
Account when and where, and up- 
on what Occafion, the Perfon accu- 
fed told him ‘fo; with refpeét to 
which it would hardly be impoffible 
for him to form fuch a Story as 
might appear probable; and at the 
fame Time fuch a one as the Perfon 
accufed could. no-way contradict by 
proper. Evidence. 

“With refpeét to the Liberty of ap- 
plying to the King’s Courts in Wef- 
minfter-Hall, cannot think it is by — 
this Bill to be taken away from any 
of the ‘King’s Snbjeéts, nor can [ 
think thar the Habeas Corpus A& is 
in any Cafe to be repealed: The Ju- 
ftice of Peace is impowered to com- 
mit without Bail or Mainprize, as 
he may do in capital Cafes as well as 
this; but the Trial muft be before 
the King’s Courts either in Weftmin- 


fier-Hall, ox at the Affizes; and I 


am fure it will not be pretended’ rhat 
any of the King’s Courts ought, or 
would admit 2 Man to Bail, who 
upon Conviction is by exprefs Sratute 

to 
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to be tranfported. Indeed, if the Ju- 
ftice fhould be guilty of Error or 
Iniquity in the Commitment, the 


. Court of King’s Bench might in that 


Cafe give Relief, and any Perfon to 
be commitred under Colour of this 
Bill might, in my Opinion, bring 
his Habeas Corpus A&t for that Pur- 
pofe, in the fame Manner as in other 
the Jike Cafes; and if the Trial of 
any Perfon. to be committed by this 
Bill fhould not be brought on im the 
ufual Time, I can find nothing in 
the Bill to prevent his taking the Be- 
nefit of the Habeas Corpus A&, and 
getting himfelf difcharged in Purfu- 
ance of that Ad. 

' Having thus fhewn that no inno- 
cent Man can be in Danger either of 
being committed or convicted from 
this Claufe, any more than from any 
other penal Law now fubfifting, I 
may, I think, conclude, that no in- 
nocent Man can be by this Bill 
frightned from travelling with Arms 
whenever he has a Mind, and there- 
fore it cannot with the leaft'Pro- 
priety be called a Bill for difarming 
the People of Great Britain, But I 
muft take Notice that even as the 
Law itands at prefent, if an Infor- 
mation were given to any Juftice of 
the Peace, that a Man intended to 
be aiding and aflifting in fome trea- 
fonable Praétices, whether with Arms 
or without, and the Informer fhould 
give fuch Circumftances as ought to 
gain Credit from a reafonable Man, 
fuch Juftice would be deficient in his 
Duty, if he did not examine ‘imme- 
diately into the Affair and commit 
the Perfon informed againft, if he 
faw any Caufe for fo doing; which 
he might certainly do even as the 
Laws ftand at prefent ; and therefore 
there is no Occafion for any new Law. 
for this Purpofe, nor would the paf- 
fing fuch a Law be any Incroach- 
ment upon our Conftitution ; and if 
the Perfon impeached by any fuch 





Information fhould upon a fair and 
open Trial be convicted of Treafong 
the'Informer would expeét, and would 
really deferve a much berrer Reward 
than any propofed by thisBUl; 
thar the promifing of a Reward by 
A& of Parliament, can be of no, 
great Confequence in any Cafe, be- 
caufe a Rogue will be as ready to 
perjure himfelf for a Reward expedted 
and commonly given, as he will be 
for a Reward exprefly promifed by 
A& of Parliament. 

Let us confider, that by the Bill 
now before us, there are two Sorts of 
Offences to be corrected’, which were 
not before made liable to any Punith- 
ment. The firft is, an Aflembling, 
to the Number of three or more, 
armed with Firelocks, or other offen- 
five Weapons, in order to be aiding 
and affifting in the running of Goods 
or deforcing of Officers; the other 
is, a Lurking or Loitering in any 
Place without Arms, buc for the fame 
Purpofes; and as the former is an 
Offence much more henious than the 
latter, therefore it is by this Bill to 
be fubjeéted to a much higher Pu- 
nifhment; which Punifhment can- 
not, I think, be deemed too fevere; 
for if fuch Men had pur their Defign 
in Execution, if they had been ac- 
tually affifting in any fuch Purpofes, 
they would be guilty of Feiony by 
the Laws. as they ftand at prefenr, 
and I cannot think rhere is any Sever 
rity in -extending the Punifhment to 
the Intention, when it is proved chat 
a Man has armed himfelf and made 
ready for putting that Intention in 


| Execution; for in all Crimes, it is 


the Intention and not the Action 
which is principally ro be regarded ; 
therefore the Punifhment intended by 


| the Amendment would, in my Opt- 


nion, bear frofn being adequate ; at 
leaft if je be an adequate Punifhment 
for this Crjme, it muft certainly be 


too feyere for the other Offence of 


loitering 
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oitering and waiting without any 
Arms, and without affembling in fuch 
Numbers; becaufe any Violence com- 
mitted, or intended to be committed, 
with an armed Force, ought always 
to be more feverely punifhed than rhe 
fame Sort of Violence committed, or 
intended to be committed, withont 
any fucl Force. 

For -my ‘Part, my Lords, I muft 
think that Tranfportation would-be a 
very moderate Punifhment for endea- 
vouring to run Goods withour’ paying 
thofe Duties impofed by Law, or to 
refcue them after they have been |e- 
gally feized, even without Arms, or 
without an Intention to make Ufe of 
any mortal Weapon ; but when Men 
provide Arms for this Purpofe, it 
fhews they defign to murder as well 
as fmuggle ; nay, I muft really look 
upon it as a Sort of Treafon ; for it 
is in fome Manner a levying of War 
againft the King, and we know that 
a Confultation advifedly held for that 
Purpofe, has been always reckon’d, 
and long fince declared by the Statute, 
to be High Treafon : And further, if 
we confider the Numbers’ of Men 
that have fometimes affembled together 
in Arms for fmuggling Purpofes, we 
muft have tke more Reafon to con- 
clude that it is a Sort of Treafon, in 
which Cafe we may, witha great 
deal of Freedom infli& the Punifh- 
ment of Tranfportation upon three or 
more’s affémbling togerher, with any 
fuch Intention ; for fuch a “Number 
cannot affemble together for fuch a 
Purpofe, without a previous Conful- 
tation ; whieh is a Sort of Overt- 
AG that may be proved, and has of- 
ten been admitted to be proved, in 
Order to convict a Man of High 
Treafon, A Month’s Confinement in 
a Houfe of Correétion, tho’ attended 
with the Severeft Sort of Whipping, 
which it would never be, would for 
thefe Reafons be very far from being 
ap adequate Punifhment for the firft 

S 4 





Offence, defigned to be correéted by 
this ‘Bill, and it would be ftill farther 
from being effe€tual for the End in- 
tended: A raw Country Fellow, ox 
a poor labouring Man, may for a 
Reward be eafily drawn in to be ailift- 
ing in the Running of Goods, where 
no Force or Violence is intended, and 
may for that Purpofe be prevailed on 
to loiter and’ wait without Arms 
fomewhere near the Sea-Coafts ; for 
fuch a Man, a Month’s Coufineément 
and Whipping may be a fufficienr, Ad- 
monition, he may be thereby reclaim’d 
and frightned from ever engaging a- 
gain in fuch Praétices ; but he muft 
be an experienc’d and hardei’d Rogne, 
who arms himfelf for fuch Purpofes, 
and prepares to murder rather than 
be difappointed ; it cannot well be 
expected that fuch a Fellow will be 
reclaimed by Whipping or hard La- 
bour ; .as foon as he gets Loofe, and 
meets with :his former Companions, 
he will probably return to his former 
Praétices.” Théfe are the Fellows who 
do the greateft Injury to the Revenue, 
and to the fair Trader ; and thefe are 
the Fellows againft whom this Bill is 
principally defign’d: As it is very 
difficule for the Smugglers to make 
up and forma Gang of fuch difci- 
plin’d and veteran Troops, the only 
Way of putting an End to fuch frau- 
dulent and violent Praétices, is by 
breaking thofe Gangs as faft as they 
begin to form’ themfelves, which can 
only be done by Death or Tranfpor- 
tation ; aiid as our prefent Govern- 
ment always chufes to try firft the 
mildeft ‘Method, therefore the latter 
Method of breaking thefe Gangs is 
propofed by this Bill. 

I hope, my Lords, Ihave now 
fhewn, that the Claufe objeéted, is 
no Way inconfiftent with our Confti- 
tution, nor with the Liberty or Safe- 
ty of any innocent Subject ; that the 
Punifhment propofed, is fo far from 
being too’ fevere, chat it is the mildeft 

Punifhment 
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Punifhment we can propofe, if we 
have a mind to provide an effectual 
Remedy for the Evil complain’d of,and 
that the Amendment propofed, would 
be very far from being an adequate 
Punifhment, or an effectual Remedy 
againft that Evil by which we fuffer 
moft, and againft which this Bil is 
principally defigned. Thefe Things 
I am myfelf fully convinced of, and 
therefore I cannot agree to the A- 
mendment propofed to be made to this 
Clanfe, or to any other Amendments 
which depend upon the firft. 

As to the other Claufes objeéted to, 
though no Amendments have been 
propofed in Relation to any of them, 
yet, as they are Objections againft 
the Bill in general, I hope your Lord- 
Ships will give me Leave to offer 
fome of thofe Reafons why I think 
the Objections without any folid Foun- 
dation. The Claufe for punifhing 
thofe who fhall be found armed and 
paffing within five Miles of any Sea 
Coaft or navigable River, with more 
than fix Pounds of Tea, five Gallons 
of foreign Spirits, or 30 Pounds 
worth of foreign Goods, Janded with- 
out paying the Duties, is not proper- 
Jy a new Law, but only an Amend- 
ment of an old, which has hitherto 
been found inefeétual, and therefore 
this Amendment is propofed, in Order 
to remedy the Defects of the former 
Law: The Punifhment is the fame 
in both, only the Defeription of the 
Offence in the former Statute, has 
been found to be fuch as could never 
be proved ; and for that Reafon it is 
abfolurely neceffary to alter that De- 
{cription, and to make it fuch as may 
be proved, if you intend to prevent 
or punifh the Offence ; This is, I 
fay, abfolutely neceffary, and-sic is 
impoffible to imagine that a. Gentle- 
man, or any Man of an cftablifhed 


good Charater, can fuffer tnijuitly 


by the Defcriprion of the Offence, 


.£veu as propofed by this Claule, be- 





caufe a Jury will never believe one 
fingle Witnefs againft fuch a Man, 
and it will be as difficule and dange- 
rous for two Rogues to combine roge- 
ther, and contrive a feafible Accufa- 
tion againft an innocent Man in this 
Cafe as in any other. By the Law, 
as ic itands at prefent, it is as eafy 
for a Nobleman or a Gentleman’s Ser= 
vant to ut a Quantity of Run Goods 
into his Mafter’s Coach-box or Port- 
manreau, and then to inform againft 
him, as it will be when this Bill, as ic 
now ftands, fhall be paffed into a Law; 
yet we have never yet heard of fo 
much as all Attempt in this Way, rho’ 
it be upwards of a dozen Years fince 
the Law was paffed for making ir Fe- 
lony and Tranfportation for any Man, 
with offenfive Arms, to pafs within 
twenty Miles of any Coaft, with any 
Quantity of foreign Goods in his Cu- 
ftody, which had been landed from 
any Ship, without due Entry and 
Payment of the Duties, 

The Claufe which is faid to efta- 
blifh a remarkable Difference between 
his Majefty’s Officers and his Majefty’s 


Subje&ts, 1s as neceffary as the former, 


if you intend that any of the Officers 
fhould dare to do their Duty within 
fome of the Counties of England ; 
and this Neceflity proceeds from the 
great Heigt Smuggling has lately 
come to, aud the vaft Numbers of 
Men now engaged in that pernicious 
Trade ; infomuch that, in fome of 
our Maritime Counties, the whole 
People of the Gounty are fo generally 


engaged in it, that it is impoffible to 
find a Jury that will upon a Trial 


de Juftice to an Officer of the Reve- 
nue in any Cafe whatfoever ; there- 
fore, unlefs you agree to this Clanfe, 


.anOfficer, in any fuch County, who 


faithfully performs the Duty of his 
Offise, muft expect to be aflanlred, 
and beat and bruifed, every Day of 
his Life.; becaufe the People of the 


| County knew that he neyer Gan Téco- 
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ver a Verdi&t againft them ; in which 
Cafe I muit leave it te your Lord- 
fhip’s Confideration, whether you 
can expeét that ever any Officer will 
do his Duty, in endeavouring to’fup- 
prefs Smuggling, or collecting his 
Majefty’s Revenues, cither of the 
Cuftoms or Excife. 
This Claufe therefore, my Lords, 
I mutt'take to be abfolutely neceffary ; 
and the orher Clanfe, in Relation to 
the bailing of Officers and their Af- 
fiftants, who fhall happen to killa 
Man in their own Defence, is, I 
think, as neceffary, and this Necefliry 
proceeds from the fame Canfe with 
the former ; for in thofe Counties 
| where Smuggling is become general, 
the Majoriry of rhe Coroner’s Inqueft 
always confifts of Smugglers ; fo that 
it has been found by Experience, that 
thofé Inquefts always bring the Offi- 
cer and his Aiffiftants in guilty of. 
Murder, even though it be made clear- 
ly appear, by the moft undoubred Te- 
{timonies, that the killing happen’d / 
difendendo > whieh mutt be fuch a Dif- 
couragement to Officers of the Reve- 
nue, and to all thofe who affift them, 
that ie cannor be expected they will 
ever venture their Lives in putting 
the Laws of their Country in due 
Execution ; therefore, in both rthefe 
‘Cafes, we are not to ru any Compa- 
rifon between ‘his Majefty’s Officers, 
and aiiy of his Majefty’s Subjeéts, but 
between Officers and Smugglers ; and 
I hope-your Lordfhips will all agree, 
that the fofrier ‘deferve much more 
‘ Favour than -the latter. In the laft 
of thefe Cafes; if the Officer be with- 
-§n the Terms of the Claufe, if the 
“killing happén /@ defendendo, ¥ think 
it is moft reafonable to order and re- 


quire the Judgé'to admit him to Bail ; : 


but if he-be 1iot within the Claufe, 
of which thé Magiftrare before whom 
“che is brought. for that Purpofe, is the 
2Judge, then that Magiftrate is neither 
~Sordered “nor required by any Words 
fn this Bill, to admit him to Bad, 





I fhall readily grant, my Lords, 
that our Trade is a great Advantage 
to this Nation, and that we ought to 
take all podlible Care to encourage it, 
and to avoid every Thing that may 
be inconvenient to our Merchants or 
Seamen. But this is one of my chief 
Reafons for being for this Bill as it 
ftands at prefent ; for our Trade can- 
not be protected if our Governmient 
be not fupported ; and our Goverment 
cannot be fupported, unlefs we pre- 
vent Smuggling, and all other fraudu- 
lent Practices with Refpe&t to that 
Revenue upon which the Support of 
our Government depends: Therefore 
the honeft Merchant or Seaman muft 
bear with thofe Inconveniencies which 
are abfolutely neceffary for preventing 
the fraudulent Tricks of the knavifh 
one ; and in the Bill now before us, 
Iam not only convinced that there 
are no Regulations bur what ‘are ne- 
ceffary, but that there is no new Re- 
gulation that can fubjeét any honeft 
Merchant or Sea-faring Man what- 
ever to any great Inconvenience. _ I 
am fure the putting an Officer on 
Board ‘any Ship that comes within 
the Limits of a Port, is moft reafo- 
nable and neceffary, and can never be 
inconvenient for any Ship, | unlefs 
they have a Mind to run fome Part of 
the Cargo ; for no Ship comes within 
the Limits of a Port, but with a 
View to trade there, or to run Goods 
on Shore, unlefs when fhe is forced 
thither by Strefs of Weather or Want 
of Provifions: In the firft Cafe, I 
believe no Man will fay that it is not 
neceffary to put an Officer on Board ; 
and the laft Cafe fo feldom happens, 


‘that it cannot well be call’d an In- 


convenience. As for the Term Limits, 
I take it ro bea Term as well under- 


“ftood among Merchants and Sea-faring 


Men as any Term whatever ; I fup- 
pofe every Frith and navigable River 


‘muft ‘be within the Limits of fome 
“Port ; and with Refpeét to our Ports 
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upon the Ocean, I fuppofe the Limits 
of each Port extends to the Place 
where Ships bound for that Port ufu- 
ally come to an Anchor, in Order to 
wait for a Tide or fair Wind for 
bringing them into Port ; fo that no 
Officer can from this Claufe pretend 
to fearch a Ship upon the high Seas, 
nor will any Officer dare to extort 
illegal Fees, or any other illegal Con- 
fideration ; becaufe, if it fhould be 
difcover’d, he would certainly be 
difmiffed, which is a Rifk no Man 
of common Senfe will run, for the 
Sake of any finall Fee he can poflibly 
get from the Mafter of a Ship who 
has no fraudulent Praétice in View. 
Whether the Bill now before us 
will be altogether effectual, is what 
I fhall not pretend to determine ; but 
it will certainly render it more diffi- 
cult for Smugglers to carry on their 
fraudulent Praétices, and more fafe 
and eafy for the Officers of the Reve- 
nue to do their Duty, therefore it will 
be more effeétual than any Law now 
in Being ; and if it has not all the 
good Effeét could be wifhed for, fome 
new Method may be taken for an- 
fwering thofe Cafes where this Bill 
may appear to be deficient : But fuch 
as it is, it would, in my Opinion, be 
the moft imprudent Thing in the 
World to put off paffing it ’rill next 
Seflion ; for as the firft Part of it 
contains an Indemnity for all paift 
Crimes in the Smuggling Way, if 
this Bill fhould be put off, the Smug- 
glers would all expeét the fame Sort 
of Indemnity by any Bill to be pafs’d 
the next Seflion ; and the Hopes of 
being indemnify’d for every Crime 
they could commit betwixt this and 
the 27th of Apri/ next, would in the 
mean Time render our prefent Smug- 





glers more bold and enterprizing, and 
would make every Man who could 
have an Opportunity, endeavour to 
defraud the Publick by fome Sort of 
fmuggling Praétice, from whence we 
may conclude, that the Publick would 
fuffer moft prodigioufly by any fuch 
Delay. 

With refpeét to making the Bill 
temporary, no fuch Claufe cam be 
made to relate to the firft Part of the 
Bill, which indemnifies thofe Per- 
fons who have been guilty of Offen- 
ces againft the Laws made for fecuring 
the Revenues of Cuftoms and Excife : 
It can only be made to relate to the 
lait Part of the Bill, which is to en- 
force thofe Laws for the future ; and 
as the lait Part of the Bill, and the 
future Security his Majefty expeéts, 
may arife-from thence, with Regard 
to the Revenue, is the Confideration 
for thofe large Sums his Majeity gives 
up by the firft Part of the Bill, it 
would be both unequal and unjuft to 
make the laft Part remporary, fince 
the firft muft be made perperual. 

Tam afraid, my Lords, any Amend- 
ment we can make, may occafion the 
Lofs of the Bill for this Seflion at 
leaft, and therefore we ought to make 
as few as poflible. I do not think 
there is one abfolutely neceflary ; but 
if your Lordfhips think otherwife, 
if you think it neceflary to add a 
Saving Claufe for the Court of King’s 
Bench, and Court of Jufticiary in 
Scotland, with Regard to the Bailing 
of any Perfon committed by Virtue of 
this Act, I fhall readily give my 
Opinion, and agree to the Amend- 
ment, bue I cannot agree to any of 
the other Amendments that have been 
propofed, 

( To be continu’d. 





